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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

June 1, 2003

The President of the United States
Members of The United States Senate
Members of The United States House of Representatives

Dear Mr. President, Senators and Representatives:

We are pleased to submit for your information the 28th Annual Report of the Federal
Election Commission, pursuant to 2 U.S.C. §438(a)(9). The Annual Report 2002
describes the activities performed by the Commission in the last calendar year.

Last year was marked by the successful implementation of the Bipartisan Campaign
Reform Act (BCRA): the Commission completed nine BCRA-related rulemakings
within the 270-day time period specified by the BCRA. In addition, the Commission
made permanent its Alternative Dispute Resolution program to ensure the expeditious
processing of enforcement matters and approved revisions to the National Mail Voter
Registration form and the Voting System Standards.

This report also includes the seven legislative recommendations the Commission recently
adopted and transmitted to the President and the Congress for consideration. The
Commission has substantially reduced the number of recommendations for legislative
action, including only high priority recommendations with broad Commission support.
We hope that Congress will consider adopting these proposals, which we believe would
bring about some necessary changes in campaign finance law.

We hope that you will find this annual report to be a useful summary of the

Commission s efforts to implement the Federal Election Campaign Act.

Respectfully,

F U L. Wentat —

Ellen L. Weintraub
Chair
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The Federal Election Commission faced unprec-
edented challenges during 2002. On March 27 Presi-
dent Bush signed into law the Bipartisan Campaign
Reform Act of 2002 (BCRA), which required the Com-
mission to promulgate implementing regulations
within 270 days, and within 90 days for the soft
money provisions. The Commission met the statutory
deadlines, completing nine BCRA-related rulemakings
by December 22, 2002.

At the same time that the agency worked to imple-
ment the new law, it also devoted its efforts to defend-
ing the constitutionality of the BCRA. A number of
lawsuits, consolidated around McConnell v. FEC, that
challenge provisions of the new law were expected to
reach the Supreme Court by mid-2003. The Commis-
sion is also defending its new regulations in the U.S.
Court for the District of Columbia, in response to a
complaint filed by Representatives Christopher Shays
and Martin Meehan charging that the new rules con-
travene the language of the BCRA.

In addition to completing its duties in implementing
the BCRA, the Commission also monitored the 2002
election. Although committees generally have less
financial activity in non-Presidential election cycles
than during Presidential elections, 2002 proved to be
an especially active year in many respects. For ex-
ample, the national party committees raised $1.1 bil-
lion for the 2002 cycle, an amount comparable to that
raised for the 2000 elections and 72 percent greater
than that raised in the last non-Presidential election.
The Commission also completed all but one of the
audits required for the publicly funded Presidential
primary and general and convention committees for
the 2000 elections.

In the area of enforcement, the Commission en-
tered into conciliation agreements requiring the pay-
ment of more than $1.3 million in total civil penalties,
representing a 42 percent increase over 2001 and the
highest total amount in the last six years. Moreover,
the median civil penalty for 2002 was the largest me-
dian civil penalty in the last 16 years. Additionally, the
Alternative Dispute Resolution program, which began
as a Pilot program in 2000, continues to help expedite
the agency’s processing of compliance matters. In
September 2002, the Commission voted to establish
a permanent Alternative Dispute Resolution Office

Executive Summary

and approved a report chronicling the Pilot program’s
success over the past two years.

The Commission also made great strides during
the year to improve its ability to provide campaign
finance disclosure information to the public. The
agency has created a new retrieval system that allows
anyone with access to the FEC’s web site to examine
all of the FEC’s campaign finance records. The new
system allows users to perform complex search func-
tions online and save their results. The Commission
believes that the enhanced abilities of the new data
retrieval system are a seminal achievement in its mis-
sion to make campaign finance information available
to public.

Likewise, the Commission’s Office of Election Ad-
ministration (OEA) completed significant work in
2002, and the Commission approved its revisions to
both the National Mail Voter Registration form and the
2002 Voting Systems Standards (the Standards).

The Standards are intended to ensure that election
equipment certified for purchase by participating
states is accurate, reliable and dependable. In 2002
OEA was the only federal office directly involved in
providing assistance to state and local officials who
administer federal elections. On October 29, 2002,
Congress passed the Help America Vote Act, which
provides, among other things, for a new agency to
assist in the administration of federal elections. All of
the duties, liabilities, assets and personnel of the
FEC’s OEA will be transferred to this new agency
upon the appointment of its Commissioners. The
FEC and OEA believe that the 2002 Standards will
serve as a necessary policy directive until this new
federal law is implemented. To this end, the Commis-
sion additionally approved an Implementation Plan for
the 2002 Standards.

The material that follows details the Commission’s
2002 activities. Additional information on most materi-
als can be found in the 2002 issues of the FEC news-
letter, the Record.



The FEC’s public disclosure and educational out-
reach programs work together to educate the elector-
ate about the various aspects of the campaign finance
law. The financial reports of all federal political com-
mittees are accessible to members of the general
public, which provides an incentive for the regulated
community to comply with the law. Educational out-
reach helps committees achieve compliance by pro-
viding the information necessary to understand the
requirements of the law.

As detailed below, new regulations and other
changes went into effect during the year that will lead
to further enhancement of the disclosure and educa-
tional outreach programs.

Public Disclosure

During 2002, the disclosure of the sources and
amounts of funds spent on federal campaign activity
continued to be the centerpiece of the Commission’s
work. The Commission received the reports filed by
committees, reviewed them to ensure compliance
with the law, entered the data into the FEC’s com-
puter database and made the reports available to the
public within 48 hours of receipt.

Continued advances in computer technology
greatly enhanced the disclosure process in 2002.
Moreover, the Commission acted during the year to
aid filers in complying with new disclosure require-
ments mandated under the Bipartisan Campaign Re-
form Act of 2002 (BCRA). As detailed below, these
changes benefit both the public and the regulated
community.

Policy Statement on Interim Reporting Procedures
In November 2002, the Commission issued a policy
statement to help the regulated community comply
with the new reporting requirements of the BCRA
while regulations and forms and instructions to imple-
ment those reporting requirements were completed.
Congress set a 270-day period for the completion of
most BCRA rulemakings, including those regarding
most reporting requirements. This deadline fell on
December 22, 2002. However, many of the BCRA’s
statutory reporting requirements became effective on

Chapter One
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November 6, 2002, before the rulemakings and forms

development could be completed.

The Commission issued the policy statement to
provide filers with interim reporting instructions. Using
these instructions, filers could comply with the post-
BCRA reporting requirements while continuing to use
the existing disclosure forms and software until the
new reporting regulations and forms became avail-
able. The interim reporting instructions applied to the
December 5" Post General Election Report, the Janu-
ary 31t Year End Report and, for monthly filers only,
the February Monthly Report. New or revised report-
ing responsibilities introduced by the BCRA and ad-
dressed in the Policy Statement included:

* The reporting by state, district and local party com-
mittees of federal election activities, including the
allocation of some of those activities between federal
funds and “Levin” funds;

¢ Allocations of payments between federal and
nonfederal funds; and

¢ Disclosure by federal candidates and their commit-
tees with respect to a candidate’s funding of his or
her own campaign under the BCRA’s “Millionaires’
Amendment.”

In the Policy Statement, the Commission addition-
ally expressed its intention to exercise its discretion
by not pursuing the filers addressed in the statement
for possible reporting violations so long as the filers
fully adhered to those instructions and timely filed the
reports.

Electronic filing

The Commission’s mandatory electronic filing pro-
gram continued to pay disclosure dividends in 2002.
Under the program, committees that receive contribu-
tions or make expenditures in excess of $50,000 in a
calendar year, or expect to do so, must file their cam-
paign finance reports electronically.! Committees that
are required to file electronically but instead file on
paper are considered nonfilers and could be subject
to enforcement actions. In order to file electronically,
committee treasurers obtain passwords from the FEC

"The mandatory electronic filing rules do not apply to
Senate committees.



and use software to fill out the reports, which they can
send to the Commission via Internet connection, mo-
dem or floppy disk. The FEC’s validation system
verifies that the reports meet certain criteria and in-
forms the committees of problems that need to be
fixed.

State Filing Waivers

The Commission’s State Filing Waiver Program
continued to ease the reporting and recordkeeping
burdens for political committees and state election
offices. The program, which began in October 1999,
expanded in 2002 to include Alaska, lowa and Massa-
chusetts. Fifty-one states/territories have now quali-
fied for the waiver.2 Under the program, filers whose
reports are available on the FEC web site need not
file duplicate copies of their reports in states that pro-
vide adequate public access to the Commission’s site.

Imaging and Processing of Data

The Commission also continued its work in 2002 to
make the reports it receives quickly and easily avail-
able to the public. The Commission scans all of the
reports filed with the agency to create digital images
of the documents, which are then accessible to the
public in the FEC’s Public Disclosure Office or on the
Commission’s web site. In addition to the digital im-
aging system, the Commission codes and enters in-
formation taken from campaign finance reports into
the agency’s disclosure database, which contains

2 As of December 31, 2002, the Commission had certi-
fied that the following states and territories qualify for filing
waivers:

Alabama, Alaska, American Samoa, Arizona, Arkansas,
California, Colorado, Connecticut, Delaware, Florida, Geor-
gia, Hawaii, Idaho, lllinois, Indiana, lowa, Kansas, Kentucky,
Louisiana, Maine, Massachusetts, Maryland, Michigan,
Minnesota, Mississippi, Missouri, Nebraska, Nevada, New
Hampshire, New Jersey, New Mexico, New York, North
Carolina, North Dakota, Ohio, Oklahoma, Oregon, Pennsyl-
vania, Rhode Island, South Carolina, South Dakota, Ten-
nessee, Texas, Utah, Vermont, Virginia, Virgin Islands,
Washington, West Virginia, Wisconsin and Wyoming.
Guam, Montana and Puerto Rico are not currently in the
State Filing Waiver Program.
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data from 1977 to the present. Information is coded
so that committees are identified consistently through-
out the database.

CHART 1-1
Size of Detailed Database by Election Cycle
Year Number of Detailed Entries*
1990 767,000
1991 444,000t
1992 1,400,000
1993 472,000
1994 1,364,000
1995 570,000
1996 1,887,160
1997 619,170
1998 1,652,904
1999 840,241
2000 2,390,837
2001 661,591
2002 13,888,456*

* Figures for even-numbered years reflect the cumulative
total for each two-year election cycle.

t The FEC began entering nonfederal account data in 1991.
* The FEC began entering transactions of amounts less
than $200 in 2002.

Public access to data

During the year the Commission completed one of
the most significant improvements to its disclosure
system in the history of the agency.

In 2002, as part of its information technology up-
grade, the Commission modernized its hardware,
software and communications infrastructure to create
a new retrieval system that allows anyone with access
to the FEC’s web site—www.fec.gov—to access all of
the FEC’s campaign finance records. By allowing
users to login with a personal account on the FEC’s
web site, this new system, which debuted in Decem-
ber 2002, allows users to sort, filter, export and save
the results of their campaign finance searches. The
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new system also allows users to perform complex
search functions previously unavailable on the FEC’s
web site or in its Office of Public Disclosure.

The Commission’s disclosure database, which
contains millions of transactions, enables researchers
to select information in a flexible way. For example,
the database can instantly produce a profile of a
committee’s financial activity for each election cycle.
Researchers can also customize their searches for
information on contributions by using a variety of ele-
ments (e.g., donor’'s name, recipient’s name, date,
amount or geographic location).

Visitors to the Office of Public Disclosure can use
computer terminals to inspect digital images of reports
and to access the disclosure database and more than
25 different campaign finance indices that organize
the data in different ways. Visitors can also access
the FEC’s web site, which offers search and retrieval
of more than 3 million images of report pages dating
back to 1993 and over 2 million database entries
since 1997. Those outside Washington, DC, can
access the information via the Internet or the Direct
Access Program, or order it using the Commission’s
toll-free number.

The Office of Public Disclosure continued to make
available microfilmed copies of all campaign finance
reports, paper copies of reports from Congressional
candidates and Commission documents, such as
press releases, audit reports, closed enforcement
cases (MURs) and agenda documents.®

Review of reports
The Commission’s Reports Analysis Division

(RAD) reviews all reports to track compliance with the
law and to ensure that the public record provides a full
and accurate portrayal of campaign finance activity.
When Campaign Finance Analysts, formerly known
as Reports Analysts, find that a report contains errors
or suggests violations of the law, they send the report-

8In AFL-CIO v. FEC, the U.S. District Court for the Dis-
trict of Columbia found that the FEC’s practice at the end of
an investigation of disclosing documents obtained during an
investigation violated the confidentiality provisions of the
Act. The Commission filed an appeal on February 15, 2002.

ing committee a Request for Additional Information
(RFAI). The committee treasurer can then make ad-
ditions or corrections to the report, which are then
added to the public record. Apparent violations, how-
ever, may be referred to the Audit Division or to the
Office of General Counsel for possible enforcement
action.

Recently, RAD has introduced a number of innova-
tions to help its Campaign Finance Analysts address
an increasing number of campaign finance transac-
tions. In May 2002, RAD contracted with ICF Consult-
ing to assess efficiencies in its operations and to sug-
gest changes that would heighten efficiency. Addi-
tionally, RAD’s mentoring program, in which new
Campaign Finance Analysts are mentored by more
senior personnel, has proved very effective in allow-
ing RAD to fulfill its functions with greater success.
Finally, RAD continues to work closely with the Office
of Administrative Review to streamline the compliance
process for administrative fines.

Educational Outreach

Throughout the year, the Commission continued to
promote voluntary compliance with the law by educat-
ing committees about the law’s requirements.

Home Page (www.fec.gov)

In its sixth year of operation, the Commission’s web
site offers visitors a variety of resources. Visitors can
search for advisory opinions (AOs) on the web by
using words or phrases or by entering the year and
AO number, and can access a variety of rulemaking
documents, including Notices of Proposed
Rulemaking and final rules. Visitors can also access
brochures on a variety of topics, read agency news
releases, review national election results and voter
registration and turnout statistics, look up reporting
dates and download the national mail voter registra-
tion form, FEC registration and reporting forms, cop-
ies of the Record newsletter, the Campaign Guides
for PACs, parties and candidates and other agency
publications. In September 2002, the Commission
added a new section to the web site devoted to the
BCRA. The new section provided links to the Federal


www.fec.gov

Election Campaign Act as amended by the BCRA,
summaries of major BCRA-related lawsuits and con-
tinuously updated information on new Commission
regulations, including final rules and the
Commission’s rulemakings calendar. The web site
averaged nearly 4.7 million hits per month and logged
a high of over 7.5 million hits in October 2002. The
average daily hits also peaked in October, at over
243,000.

Telephone Assistance

A committee’s first contact with the Commission is
often a telephone call to the agency’s toll-free infor-
mation hotline. In answering questions about the law,
staff research relevant advisory opinions and litiga-
tion, as needed. Callers receive, at no charge, FEC
documents, publications and forms. In 2002, the In-
formation Division responded to 19,858 callers with
compliance questions. The monthly average was
1,665 calls, with a peak of 2,448 in October.

Faxline

The Commission’s automated Faxline allows the
public to obtain publications or other documents
quickly and easily. During the year, 553 callers
sought information from the 24-hour Faxline and re-
ceived 776 documents.

Reporting Assistance

During 2002, Campaign Finance Analysts, as-
signed to review committee reports, were also avail-
able to answer complex reporting and compliance-
related questions from committees calling on the toll-
free line.

The Commission continued to encourage timely
compliance with the law by mailing committees re-
minders of upcoming reporting deadlines three weeks
before the due dates. The Record, the Commission’s
newsletter, and the FEC’s web site also listed report-
ing schedules and requirements.

Roundtables

As part of its education outreach activities, the FEC
holds roundtable sessions for the regulated commu-
nity. In 2002 the FEC increased the maximum num-

Chapter One

ber of participants for its roundtables from 12 to 35
participants per session, so that members of the regu-
lated community could learn about the Commission’s
new soft money and electioneering communications
regulations.*

Conferences

Also during 2002, the agency conducted a full pro-
gram of conferences to help candidates and commit-
tees understand and comply with the law. In Wash-
ington, DC, the Commission hosted four conferences
for candidates, parties, corporations, trade associa-
tions, membership organizations and labor organiza-
tions. In addition, the agency held a regional confer-
ence in San Francisco for all types of committees.

The conferences featured hands-on workshops on
the fundamental areas of the law and specialized
sessions on the Commission’s electronic filing pro-
gram and on changes to the federal campaign finance

law.

Tours and Visits

In addition to holding conferences and roundtable
sessions, the Commission welcomes individuals and
groups who visit the FEC. Visitors to the FEC during
2002, including 37 student groups and foreign delega-
tions, listened to presentations about the campaign
finance law and, in some cases, toured the agency’s
Office of Public Disclosure.

Media Assistance

The Commission’s Press Office continued to field
questions from the press and navigate reporters
through the FEC’s vast pool of information. Press
Office staff responded to 9,823 calls and visits from
media representatives and prepared 135 news re-
leases. Many of these releases alerted reporters to
new campaign finance data and illustrated the statis-
tics in tables and graphs.

4 Additional roundtables on other BCRA topics were held
in early 2003.
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Publications

During 2002, the Commission published several
documents to help committees, the press and the
general public understand the law and find informa-
tion about campaign finance. Specifically, the Com-
mission published a new Campaign Guide for Con-
gressional Candidates and Committees and a new
Campaign Guide for Nonconnected Committees.
Given that the guides will be revised again in 2003 in
order to incorporate changes made by the BCRA, the
Commission chose to conserve its resources by pub-
lishing them only on the Commission’s web site.
However, paper copies were made available to any
individual upon request.

Also during the year, the Commission published
the eighteenth edition of Selected Court Case Ab-
stracts (CCA). The CCA is a collection of summaries
of court cases from 1976 to March 2002 pertinent to
the Federal Election Campaign Act. Most of the sum-
maries originally appeared in the FEC’s monthly
newsletter, the Record. As in past years, the Com-
mission continued to provide more than 10,000 free
subscriptions to the Record. The newsletter summa-
rizes recent advisory opinions, compliance cases,
audits, litigation and changes in regulations. It also
includes graphs and charts on campaign finance sta-
tistics.

In addition, the FEC provided the public with the
Combined Federal/State Disclosure Directory 2002,
which directs researchers to federal and state offices
that provide information on campaign finance, candi-
dates’ personal finances, lobbying, corporate registra-
tion, election administration and election results. The
disclosure directory was available not only in print and
on the web, but also on computer disks formatted for
popular hardware and software. The web page ver-
sion of the Disclosure Directory includes hyperlinks to
the web pages of state offices and e-mail addresses
for state officials.

Office of Election Administration

The Commission’s Office of Election Administration
(OEA) completed a number of significant projects in
2002.

On July 12, the Commission approved revisions to
the national voter registration form’s categories for
allowing applicants to identify their race and ethnicity.
The new categories more closely match those used
by other federal agencies, including the U.S. Bureau
of Census, and comply with standards set for federal
programs by the Office of Management and Budget.
At the same time, the OEA announced changes to the
state-specific information in the national voter regis-
tration forms. These changes comply with revisions
made to state law since the forms were last revised in
August 2000. One significant change permits indi-
viduals in most states to register by downloading the
registration form from the FEC web site and sending it
to their state elections officer.?

Also during the year, the Commission unanimously
approved the 2002 Voting Systems Standards for
release and publication. The Standards are intended
to ensure that election equipment certified for pur-
chase by participating states will be accurate, reliable
and dependable. Although the Standards are volun-
tary, 38 states have chosen to adopt them either in
whole or in part and currently use them to design
systems and procure equipment to meet the needs of
a variety of voting populations and election formats.
The Commission additionally approved an Implemen-
tation Plan for the Standards that provides guidance
to assist states, voting system vendors and local juris-
dictions in the transition from the 1990 Voting Sys-
tems Standards to the 2002 Standards.

The OEA also devoted efforts to preparing for sig-
nificant changes that will result from legislation
passed during the year. On October 29, 2002, Con-
gress passed the Help America Vote Act to improve
election administration in federal elections. PL 107-
252. The Help America Vote Act includes provisions
that establish:

5 Residents of lllinois, Massachusetts, Missouri, New
Mexico, South Carolina and Ohio must obtain a hard copy
of the form from their state elections officer in order to regis-
ter. Additionally, although Wisconsin is exempt from the
provisions of the National Voter Registration Act, it now
accepts the national form.



* A funding program to replace punch card voting
systems;

* Minimum election administration standards for states
and local entities responsible for the administration
of federal elections; and

* A new agency—the Election Assistance Commis-
sion—to assist in the administration of federal elec-
tions.

Although the Help America Vote Act of 2002 will
affect the long-term implementation of the Standards,
it is unclear when and how these changes will take
effect. The 2002 Standards will serve as a necessary
policy directive until the new federal law is imple-
mented.

Chapter One



As part of its mission to administer, interpret and
enforce the Federal Election Campaign Act, the Com-
mission promulgates regulations and issues advisory
opinions to promote compliance with the law. The
regulations explain the law in detail, and implement
the statutory requirements legislated by Congress.
Advisory opinions, in turn, clarify how the statute and
regulations apply to real-life situations.

The agency’s enforcement actions also promote
compliance by correcting past violations and demon-
strating to the regulated community that violations can
result in civil penalties and remedial action.

Regulations

Rulemakings are initiated when Congressional
action, judicial decisions, petitions for rulemaking or
other changes in the law or campaign practices make
it necessary to update the current rules or create new
ones.

Proposed rules are published in the Federal Regis-
fer, and the Commission seeks public comment on
them. The agency may also invite those making writ-
ten comments to testify at a public hearing. The
Commission considers the comments and testimony
when deliberating on the final rules in open meetings.
Once approved, the text of the final regulations and
the accompanying Explanation and Justification are
published in the Federal Registerand sent to the U.S.
House of Representatives and Senate. The Commis-
sion announces the effective date, which is at least 30
days after the publication of the final rules in the Fed-
eral Register, in the Explanation and Justification of
the final rules.

Rulemakings Completed in 2002

The Commission completed an historic set of
rulemakings in 2002, when in addition to completing
other rulemaking projects, it met the deadlines im-
posed by Congress for promulgating regulations to
implement the BCRA. The BCRA required the Com-
mission to issue its “soft money” regulations within 90
days of the statute’s enactment, with the remainder of
the implementing regulations to be completed within
270 days.

Chapter Two
Interpreting and
Enforcing the Law

Specifically, the Commission completed work on

the following new rules during 2002:

* Independent expenditure reporting regulations that
clarified when and how independent expenditures
must be reported took effect on June 13, 2002.

* Brokerage loans and lines of credit regulations that

outlined the circumstances in which brokerage loans

and lines of credit available to a candidate could be
used to help finance his or her campaign without
being considered a contribution took effect on De-

cember 31, 2002.

A reorganization of the regulations on “contributions”

and “expenditures” that clarifies the codification of

these rules took effect on November 6, 2002.

Nonfederal funds or “soft money” regulations that

prohibit national parties from receiving and spending

soft money, restrict federal candidates’ and office-
holders’ raising of soft money and control how state
and local party committees must and may pay for
newly defined “federal election activities” took effect

on November 6, 2002, and January 1, 2003.

Regulations defining electioneering communications

and setting forth the conditions under which persons

may make them took effect on November 22, 2002.

Regulations providing a mechanism by which per-

sons making electioneering communications can

establish whether their communication can be re-
ceived by 50,000 or more persons in given area took

effect on November 22, 2002.

Contribution limits and prohibitions regulations that

increase the individual contribution limits, strengthen

the foreign national ban and prohibit minors from
making contributions to candidates and parties took

effect on January 1 and 13, 2003.

BCRA-related regulations addressing disclaimers,

fraudulent solicitation, civil penalties and personal

use of campaign funds took effect on January 13,

2003.

Regulations that set forth the new reporting require-

ments under the BCRA took effect on February 3,

2003.

Coordinated and independent expenditure regula-

tions that determine whether an expenditure is coor-

dinated or independent and that implement new
restrictions on expenditures by political party com-
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mittees that are made relative to candidates took
effect on February 3, 2003.

* BCRA technical amendments regulations that con-
form citations took effect on December 26, 2002.

* Regulations that implement the BCRA'’s “Millionaires
Amendment,” allowing increased contribution limits
and other compensating advantages for certain can-
didates facing wealthy, self-financing opponents,
took effect on February 26, 2003.

Other Rulemakings in Progress
In addition to completing the above rules, the Com-
mission took the following regulatory actions:

« It approved a Notice of Proposed Rulemaking seek-
ing comments on proposed rules to address when
and under what circumstances so-called “leadership
PACs” are affiliated with the authorized committees
of federal candidates or officeholders and the ramifi-
cations of any such affiliation.

« It approved a Notice of Proposed Rulemaking seek-
ing comments on proposed changes to the adminis-
trative fines regulations, including proposals to de-
crease civil money penalties.

* It determined that no increases needed to be made
at this time under the Inflation Adjustment Act to the
maximum civil penalties that could be assessed for
violations of the Federal Election Campaign Act.

* It adopted an interpretive rule to clarify that the travel
allocation and reporting requirements of 11 CFR
106.3(b) do not apply to the extent that a candidate
pays for certain travel expenses using funds autho-
rized and appropriated by the federal government.

« It held a public hearing concerning the use of the
Internet for campaign purposes.

« It published a petition for rulemaking on candidate
debates, and determined that a rulemaking on this
issue was not appropriate at this time.

Advisory Opinions

The Commission responds to questions about how
the law applies to specific situations by issuing advi-
sory opinions. When the Commission receives a valid
request for an advisory opinion, it generally has 60
days to respond. If, however, a candidate’s campaign
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submits a valid request within 60 days before an elec-

tion, and the request directly relates to that election,

the Commission must respond within 20 days. The

Office of General Counsel prepares a draft opinion,

which the Commissioners discuss and vote upon

during an open meeting. A draft opinion must receive
at least four favorable votes to be approved.
The Commission issued the following 15 advisory

opinions in 2002:

» AO 2001-17: Disclosing the receipt of contributions
made via a single check that are split between fed-
eral and nonfederal accounts (DNC Services Corpo-
ration/Democratic National Committee; issued Janu-
ary 30, 2002).

» AO 2001-18: Affiliation between the PAC of a joint
venture and the SSFs of its corporate owners
(BellSouth Corporation; issued January 22, 2002).

» AO 2001-19: No federal preemption of a state law
that prohibits the use of bingo as a fundraising de-
vice for a local party committee (Oakland Demo-
cratic Campaign Committee; issued January 10,
2002).

» AO 2002-1: No Presidential public funding for a coa-
lition of minor parties supporting candidate(s) who
together gain five percent of the vote (Lenora B.
Fulani and James Mangia, et a/; issued March 6,
2002).

» AO 2002-2: Preemption of state law barring a lobby-
ist from fundraising for a Congressional candidate
who is a member of the Maryland General Assembly
(Eric Gally; issued March 6, 2002).

» AO 2002-3: Qualification as a state committee of a
political party (Green Party of Ohio; issued April 11,
2002).

* AO 2002-4: Official name and abbreviated name of
SSF (Austin, Nichols & Co./Pernod Ricard USA,
issued April 25, 2002).

* AO 2002-5: Use of campaign funds to pay for travel,
including campaign, local officeholder and personal
activities, of a federal candidate who is a local office-
holder (Mayor Ann Hutchinson; issued May 10,
2002).

» AO 2002-6: Qualification as a state committee of a
political party (Green Party of California; May 16,
2002).
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» AO 2002-7: Political fundraising services provided
by an Internet Service Provider (Careau & Co. and
Mohre Communications; issued October 10, 2002).

» AO 2002-8: Return of funds transferred from a
candidate’s federal campaign committee to his state
exploratory committee (David Vitter for Congress;
issued August 1, 2002).

» AO 2002-9: Disclaimer requirements for express
advocacy communications printed as text messages
on cell phone screens (Target Wireless; issued Au-
gust 23, 2002).

» AO 2002-10: Qualification as state committee of a
political party (Green Party of Michigan; issued Au-
gust 1, 2002).

» AO 2002-11: Non-affiliation of national and state
trade associations (Mortgage Bankers Association
of America; issued October 10, 2002).

» AO 2002-12: Disaffiliation of SSFs of health insur-
ance companies (American Medial Security, Inc.;
issued December 10, 2002).

Some of these advisory opinions are discussed in
greater detail in Chapter 3 “Legal Issues.”

Enforcement

The Enforcement Process

The Commission learns of possible election law
violations in three ways. The first is the agency’s
monitoring process—potential violations are discov-
ered through a review of a committee’s reports or
through a Commission audit. The second is the com-
plaint process—anyone may file a sworn complaint,
which alleges violations and explains the basis for the
allegations. The third is the referral process—pos-
sible violations discovered by other agencies are
referred to the Commission.

Each of these can lead to a Matter Under Review
(MUR). Internally generated cases include those
discovered through audits and reviews of reports and
those referred to the Commission by other govern-
ment agencies. Externally generated cases spurred
by a formal, written complaint receive a MUR number
once the Office of General Counsel (OGC) deter-
mines that the document satisfies specific criteria for
a proper complaint.
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The General Counsel recommends whether the
Commission should find “reason to believe” and open
an investigation. If the Commission finds there is
“reason to believe” the respondents have committed a
violation, it notifies the respondents and begins to
investigate the matter. The Commission has authority
to subpoena information and can ask a federal court
to enforce a subpoena. At the end of an investigation,
the General Counsel prepares a brief, which states
the issues involved and recommends whether the
Commission should find “probable cause to believe” a
violation has occurred. Respondents may file briefs
supporting their positions.

If the Commission finds “probable cause to believe”
the respondents violated the law, the agency attempts
to resolve the matter by entering into a conciliation
agreement with them. (Some MURSs, however, are
conciliated before the “probable cause” stage.) If
conciliation attempts fail, the agency may file suit in
district court. A MUR remains confidential until the
Commission closes the case with respect to all re-
spondents in the matter and releases the information
to the public.

In AFL-C/O v. FEC, the U.S. District Court for the
District of Columbia found that the FEC's practice at
the end of an investigation of disclosing documents
obtained during an investigation violated the confiden-
tiality provision of the Act. On February 15, 2002, the
Commission appealed this case to the U.S. Court of
Appeals for the District of Columbia Circuit.

Enforcement Initiatives

During 2002, the Commission continued to use a
prioritization system to focus its limited resources on
more significant enforcement cases.

Now in its tenth year of operation, the Enforcement
Priority System (EPS) has helped the Commission
manage a heavy caseload involving thousands of
respondents and complex financial transactions. The
Commission instituted the system after recognizing
that the agency did not have sufficient resources to
pursue all of the enforcement matters that came be-
fore it. Under the system, the agency uses formal
criteria to decide which cases to pursue. These crite-
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CHART 2-1
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ria include the intrinsic seriousness of the alleged
violation, the apparent impact the alleged violation
had on the electoral process, the topicality of the
activity and the development of the law and the sub-
ject matter. The Commission continually reviews the
EPS to ensure that the agency uses its limited re-
sources to its best advantage.

Among the cases concluded in 2002, two enforce-
ment actions resulted in the highest and third highest
civil penalties in the Commission’s history, MUR
4530 and MUR 5187. These MURs, involving contri-
butions by foreign nationals and the corporate reim-
bursement of contributions, respectively, resulted in
almost $1.2 million in civil penalties. These and
other MURs are further discussed in Chapter 3 “Le-
gal Issues.”
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CHART 2-2
Median Civil Penalty
by Calendar Year
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Administrative Fine Program

During 2002, the Administrative Fine program
proved to be a fundamental part of the Commission’s
effort to promote timely compliance with the law’s
reporting deadlines. The program began in July 2000
and was originally mandated to last only through De-
cember 31, 2001. However, as part of the FY 2002
appropriations process, Congress extended it to cover
reporting periods through December 31, 2003. The
program allows the Commission to assess civil money
penalties for violations involving:

* Failure to file reports on time;
* Failure to file reports at all; and
* Failure to file 48-hour notices.
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How the Program Works

In the past, the FEC handled reporting violations
under its regular enforcement procedures, as de-
scribed above. The Administrative Fine program
streamlines the process for these violations.

All administrative fine actions are initiated in the
Reports Analysis Division (RAD). RAD monitors all
committees for possible filing violations and recom-
mends to the Commission those committees that
appear to be in violation. If the Commission finds
“reason to believe” (RTB) that a committee violated
the applicable reporting provisions, RAD provides a
written notification to the committee and its treasurer
containing the factual and legal basis of its finding and
the amount of the proposed civil money penalty. The
respondents have 40 days from the date of the RTB
finding to either pay the civil money penalty or submit
to the Office of Administrative Review a written re-
sponse, with supporting documentation, outlining why
it believes the Commission’s fine and/or penalty is in
error. If the committee submits a response to the
Office of Administrative Review, RAD forwards its
information to that office for consideration by an im-
partial Reviewing Officer who was not involved in the
original RTB recommendation.

After reviewing the Commission’s RTB finding and
the respondent’s written response, the reviewing of-
ficer forwards a recommendation to the Commission
along with all documentation. Respondents have an
opportunity to respond in writing to the reviewing
officer’'s recommendation. The Commission then
makes a final determination as to whether the respon-
dent violated the law and, if so, assesses a civil
money penalty based on the appropriate schedule of
penalties.

Should a respondent fail to pay the civil money
penalty or submit a challenge within the original 40
days, the Commission will issue a final determination
with an appropriate civil money penalty. The respon-
dent will then have 30 days after receiving the
Commission’s final determination to pay the penalty
or seek judicial review.

When a respondent fails either to pay the civil
money penalty or to seek judicial review after the
Commission makes a final determination, the Com-
mission may transfer the case to the U.S. Department
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of Treasury for collection. Alternatively, the Commis-
sion may decide to file suit in the appropriate U.S.
district court to collect owed civil money penalties
under 2 U.S.C. 8437g(a)(6).

Calculating Penalties
Under the program, respondents may face admin-
istrative penalties that vary depending on the interac-
tion of several factors:
« Election sensitivity of the report;
» Whether the committee is a late filer (and the num-
ber of days late) or a nonfiler;?
» The amount of financial activity in the report; and
* Prior civil money penalties for reporting violations.

Administrative Fines in 2002

During 2002, the Commission processed 183
cases and collected a total of $289,035 in fines.
Overall, the Commission had publicly released a total
of 483 cases by the end of 2002, with penalties total-
ing $700,296.

Also, during the year, a number of court cases
challenging the Commission’s final administrative fine
determinations were resolved in the Commission’s
favor. Three of these cases, Miles for Senate v. FEC,
Friends for Houghton v. FEC and Jeremiah T.
Cunningham v. FEC are summarized in Chapter 3
“Legal Issues.”

Alternative Dispute Resolution
Program

On September 13, 2002, the Commission voted to
make the ADR Pilot Program a permanent program at
the FEC. The Program was established in October
2000 as a pilot to determine the viability of using Al-
ternative Dispute Resolution (ADR) procedures to
address and resolve violations of campaign finance
laws. It seeks to expedite the resolution of enforce-
ment matters through expanded use of negotiations
with respondents.

LA committee is a “nonfiler” if it files its report beyond a
certain deadline or fails to file at all.
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Cases are accepted into the ADR Program after
review by the Office of General Counsel and the ADR
Office for suitability. Cases are excluded from ADR
consideration if the matter:

* Raises issues requiring a definitive resolution for
precedential value;

* Raises issues that bear on Government policy;

» May have an impact on other persons or organiza-
tions that are not parties to the proceeding; and

* Would benefit from a full public record of the pro-
ceeding.

Other internal factors are important in determining
a case’s appropriateness for ADR and are addressed
on a case-by-case basis.

Negotiations in the ADR Program are oriented
toward reaching an expeditious resolution through a
mutually agreeable settlement that promotes compli-
ance with the Act and the FEC's regulations. Media-
tion to resolve a negotiation impasse is available by
mutual agreement between the respondent(s) and the
Commission’s representative. Resolutions reached
through direct and, when necessary, mediated nego-
tiations are submitted to the Commission for final
approval. None of the cases handled by the ADR
office have yet required mediation, although the Office
is committed to calling on the cadre of FEC-desig-
nated Mediators when the need arises.

The ADR Program was evaluated this past summer
by a national conflict management and resolution firm
that provided the Commission with an independent
review of the Program. The evaluation team inter-
viewed respondents and members of the election bar
and also sought comment from complainants. The
team concluded, based on comments from
interviewees, that the Pilot Program had achieved its
stated goals. The study found that 90 percent of the
interviewed respondents believed they saved time
and money using the Program and that, based on
their initial experience with the program, they would
be more likely to request or choose to use the pro-
cess in the future. The evaluation also concluded that
the Program saved respondents legal fees and en-
abled the Commission to increase significantly the
number of cases processed.

Since the inception of the Program, the Office has
processed 107 cases, of which 65 percent were ac-
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cepted into ADR. The other 35 percent of cases were
either determined to be inappropriate for ADR or in-
volved respondents who rejected the ADR option.
Seventy-seven percent of this total caseload arose
from complaints filed with the Commission. The bal-
ance of the cases originated as referrals from the
Reports Analysis or Audit Divisions or from sva
sponte submissions. Cases not entered in the ADR
Program were returned to OGC for processing. By
the end of 2002, the 56 cases assigned to ADR dur-
ing the Program’s tenure had produced 69 separate
negotiated agreements based on 47 cases—of that
total all, except four, were approved by the Commis-
sion. A number of cases had multiple parties, which
led to multiple agreements. The remaining 9 as-
signed cases were in various stages of negotiations at
the close of the year.

The Office concluded the cases in an average of
110 days from the time the case was assigned to
ADR until the agreement was reviewed and/or ap-
proved by the Commission. The Office, however,
aims to further expedite the process in order to meet
its goal of resolving cases, in the negotiation portion
of the process, within 77 days.



As the independent regulatory agency responsible
for interpreting, administering and enforcing the Fed-
eral Election Campaign Act (the Act), the Federal
Election Commission promulgates regulations imple-
menting the Act’s requirements and issues advisory
opinions that apply the law to specific situations. The
Commission also has jurisdiction over the civil en-
forcement of the Act. In 2002, the majority of the
legal issues facing the Commission related to the
implementation of the Bipartisan Campaign Reform
Act of 2002 (BCRA). This chapter examines major
legal issues confronting the Commission during 2002
as it considered regulations, advisory opinions, litiga-
tion and enforcement actions. Full summaries of
BCRA rulemakings appear in Appendix 7.

BCRA Challenges

McConnell v. FEC

On March 27, 2002, the day President Bush signed
the BCRA into law, Senator Mitch McConnell and the
National Rifle Association (NRA) each filed a com-
plaint against the Commission with the U.S. District
Court for the District of Columbia, challenging the
constitutionality of several provisions of the BCRA. In
April and early May, nine other lawsuits were filed
challenging the BCRA. The court consolidated these
eleven BCRA cases around McConnell v. FEC, and a
three-judge panel was appointed to hear them.

On April 3, 2002, Senators John McCain, Russell
Feingold, Olympia Snowe and James Jeffords and
Representatives Christopher Shays and Martin
Meehan (collectively the Reform Act Sponsors) filed
motions to intervene as defendants.

Senator McConnell alleges in his complaint that
aspects of the BCRA violate the First, Fifth and Tenth
Amendments and the principles of federalism. For
example, the complaint alleges that the BCRA:

» Unconstitutionally favors some speakers over oth-
ers;

* Unconstitutionally constrains the rights of officehold-
ers and candidates to raise money for tax-exempt
organizations, political parties and other candidates;

* Burdens First Amendment associational rights by
requiring organizations to disclose the identity of
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their supporters to a greater extent than does the
FECA; and

¢ Places unprecedented limits on political parties’
ability to make expenditures for political speech.

The NRA’s complaint alleges similar constitutional
violations resulting from the BCRA'’s limits and prohi-
bitions on electioneering communications.

The Reform Act Sponsors counter that the BCRA
“affirmatively promotes and enhances core First
Amendment values,” and “ensures that candidates,
parties, and citizens have robust opportunities to ex-
ercise their fundamental rights of expression and as-
sociation.” The court has allowed them to intervene in
support of the BCRA.

These cases were pending in the U.S. District
Court for the District of Columbia at the year’s end."

Soft Money

The BCRA prohibits national party committees,
without exceptions, and federal candidates and office-
holders, with exceptions, from raising funds not sub-
ject to the prohibitions, limits and reporting require-
ments of the Act, i.e. nonfederal funds or “soft
money.” It additionally addresses fundraising by fed-
eral and nonfederal candidates and officeholders on
behalf of political party committees, other candidates
and nonprofit organizations. Provisions of the BCRA
also address the activities of state and local party
committees, significantly expanding the Act’s treat-
ment of these committees’ activities. For example,
the rules provide a new definition of “federal election
activity” and provide for a special category of funds,
called “Levin funds,” that may be used, usually in

"On May 2, 2003, a three-judge panel of the United
States District Court for the District of Columbia found vari-
ous provisions of the Bipartisan Campaign Reform Act
unconstitutional and enjoined the Commission from enforc-
ing these provisions. At this writing, the nearly 1,700-page
decision, composed of a per curiam decision and three
separate opinions, concurring and dissenting in pertinent
parts, has been appealed to the United States Supreme
Court. For further information on this decision see
McConnell vs FEC, Civil Action No. 02-582, (D.D.C. May 2,
2003).
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allocation with federal funds, by state and local party
committees for certain federal election activities. The
BCRA required the Commission to promulgate regula-
tions implementing these provisions by June 25,
2002. These regulations are briefly summarized be-
low, along with a court challenge to these regulations
that was filed by two of the BCRA sponsors, Repre-
sentatives Christopher Shays and Martin Meehan.

Regulations
On June 22, 2002, the Commission promulgated
new and revised rules addressing nonfederal funds or

“soft money.” The new and revised rules at 11 CFR

Parts 100, 102, 104, 106, 108, 110, 114, 300 and

9034 regulate and, in some cases, ban the receipt,

solicitation and use of nonfederal funds. Specifically,

these rules:

* Prohibit national party committees from raising or
spending nonfederal funds, including funds to pur-
chase or construct a party office facility;

* Require state, district and local party committees to
fund certain “federal election activities” with federal
funds, and, in some cases, allow these committees
to fund activities with federal funds allocated with
money raised according to new limitations, prohibi-
tions and reporting requirements (i.e., “Levin funds”)
or in some limited circumstances solely with Levin
funds; and

* Address fundraising by federal and nonfederal can-
didates and officeholders on behalf of party commit-
tees, other candidates and nonprofit organizations.

The regulations introduce a new category of activi-
ties, “federal election activities,” which include:

* Voter registration activity during the 120 days before
a regularly scheduled federal election and ending on
the day of that election;

* Voter identification, generic campaign activities? and
get-out-the-vote activities that are conducted in con-
nection with an election in which one or more candi-
dates for federal office appear on the ballot (regard-
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less of whether state or local candidates also appear
on the ballot);

* A public communication?® that refers to a clearly-
identified federal candidate and that promotes, sup-
ports, attacks or opposes any federal candidate (this
definition applies regardless of whether a nonfederal
candidate is also mentioned or identified in the com-
munication and regardless of whether the communi-
cation expressly advocates a vote for or against a
federal candidate); and

e Services provided by an employee of a state, district
or local party committee who spends more than 25
percent of his or her compensated time during that
month on activities in connection with a federal elec-
tion.

Under the new regulations, state, district and local
party committees must, as a general rule, use federal
funds to make expenditures and disbursements for
federal election activity.* 11 CFR 300.32(a)(2). How-
ever, as long as certain conditions are met, they may
use Levin funds to pay for part or, in some limited
cases, all of the following types of federal election
activity:®
¢ VVoter registration activity during the period that be-

gins 120 days before the date of a regularly sched-
uled federal election and ends on the day of that
election; and

* Voter identification, get-out-the vote or generic cam-
paign activity conducted in connection with an elec-
tion in which a federal candidate appears on the

2 “Generic campaign activity” means a public communi-
cation that promotes or opposes a political party and does
not promote or oppose a clearly identified federal or
nonfederal candidate. 11 CFR 100.25.

8 A “public communication” means any communication by
means of television (including cable and satellite), radio,
newspaper, magazine, billboard, mass mailing, telephone
bank or any other form of general public political advertis-
ing. Communications over the Internet are not included in
the definition of public communication. 11 CFR 100.26.

4 Additionally, an association or similar group of state or
local candidates or officeholders must use only federal
funds to make expenditures or disbursements for federal
election activity. 11 CFR 300.32(a)(1).

5Levin funds may also be used for any purpose that is
not in connection with a federal election or federal election
activity as long as this use is lawful in the state in which the
committee is organized. 11 CFR 300.32(b)(2).
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ballot (regardless of whether a state or local candi-
date also appears on the ballot).

The new rules also address the activities of federal
and nonfederal candidates and officeholders. For
example, the regulations include new restrictions on
general solicitations made by federal candidates and
officeholders on behalf of nonprofit organizations.
The new requirements also address federal candi-
dates’ and officeholders’ activities with regard to fed-
eral and nonfederal elections. Under the new regula-
tions, federal candidates and officeholders can only
solicit, receive, direct, transfer, spend or disburse
federal funds in connection with a federal election or
to be used for federal election activity. Additionally,
federal candidates and officeholders can only solicit,
receive, direct, transfer, spend or disburse funds in
connection with a nonfederal election in amounts and
from sources that are both consistent with state law
and not in excess of the Act’s limits and prohibitions.®
It is important to note, however, that a federal candi-
date or officeholder may attend, speak or be a fea-
tured guest at a fundraising event for a state, district
or local party committee, including a fundraising event
at which nonfederal funds or Levin funds are raised.

Shays and Meehan v. FEC

On October 8, 2002, Representatives Christopher
Shays and Martin Meehan filed a complaint in the
U.S. District Court for the District of Columbia chal-
lenging the Commission’s “soft money” regulations.
They amended their complaint on January 21, 2003,
adding challenges to the “coordination” and “election-
eering communications” regulations. The complaint
charges that the FEC regulations “contravene the
language” of the BCRA and “will frustrate the purpose
and intent of the BCRA by allowing soft money to
continue to flow into federal elections and into the
federal political process.” The plaintiffs ask that the

8This requirement does not apply to a federal candidate
or officeholder who is also a candidate for state or local
office so long as the receipt or spending of funds is permis-
sible under state law and refers only to that state or local
candidate and/or to any other candidate for that same state
or local office. 11 CFR 300.63.
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court invalidate the FEC regulations on the grounds
that they are arbitrary and capricious, an abuse of
discretion, in excess of the FEC’s statutory jurisdiction
or authority and otherwise not in accordance with law.
Specifically, the plaintiffs allege, for example, that
these rules contain amendments that were not made
available for public comment and that they “under-
mined the letter and [the] purpose of the BCRA.” The
plaintiffs contend that these regulations contravene
the BCRA in terms of the:
e Creation of so-called “sham party entities”;
* Definitions of “solicit,” “direct,” “agent” and “federal
election activity”;
* Payment of solicitation costs for raising “Levin
funds”;
* Treatment of state party office building funds;
e Exemption for certain charitable corporations; and
e Description of coordination.
This cases was pending in the U.S. District Court
for the District of Columbia at the year’s end.

Electioneering Communications

The BCRA amended the Act to address certain
television and radio ads that refer to a clearly identi-
fied federal candidate, but do not necessarily ex-
pressly advocate the election or defeat of a federal
candidate. In the past these ads have commonly been
referred to as “issue ads,” and often were not subject
to the Act’s limitations, prohibitions and reporting re-
quirements. However, under the BCRA such commu-
nications are considered to be “electioneering com-
munications” when they are distributed to the relevant
electorate and in proximity to an election. In 2002 the
Commission promulgated regulations governing the
making and reporting of electioneering communica-
tions.”

Regulations

The new rules define an “electioneering communi-
cation” as a television or radio communication that
refers to a clearly identified federal candidate and is

”See also the discussion of Hawaii Right to Life v. FEC,
p. 25.
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publicly distributed for a fee to the relevant electorate

within 60 days prior to the general election or 30 days

prior to a primary. To be considered an electioneer-

ing communication, the communication must meet

each of the following conditions:®

e The communication refers to a clearly identified fed-
eral candidate;

e The communication is publicly distributed for a fee;

* The communication is distributed during a certain
time period before an election; and

* The communication can be received by 50,000 or
more persons in the relevant Congressional district,
state or, in the case of a Presidential convention or
general election, nationwide.

In implementing the BCRA, the regulations both
restrict who can pay for electioneering communica-
tions and require that the costs of the communications
be disclosed once they aggregate in excess of
$10,000, along with other information about the indi-
vidual or organization who paid for the communication
and the source of certain funds. Corporations and
labor organizations may not make or finance election-
eering communications and may not provide funds to
any person if they know that the funds are for the
purpose of making electioneering communications.
Individuals and organizations that do make election-
eering communications must report their activity to the
Commission each time that the direct costs for airing
and producing electioneering communications aggre-
gate in excess of $10,000.

The Commission also issued interim final rules that
provide methodologies to determine whether a com-

8 However, six types of communications are exempt from
the definition of “electioneering communication,” including
communications by 501(c)(3) organizations (which are still
barred from participating in partisan political activity by the
Internal Revenue Code) and communications that constitute
a reported expenditure. The Commission did not specifically
exempt public service announcements (PSAs). However,
generally speaking, PSAs can be communications for which
the broadcaster or satellite or cable systems operator does
not charge a fee for publicly distributing. See 67 FR 51136.
If no fee is charged for distribution, the communication
would not meet the definition of an “electioneering commu-
nication.”
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munication will be capable of being received by
50,000 or more persons in the relevant jurisdiction.

Coordinated and Independent
Expenditures

The BCRA repealed Commission regulations defin-
ing a “coordinated general public political communica-
tion” (old 11 CFR 100.23), and instructed the Com-
mission to promulgate new rules on “coordinated
communications paid for by persons other than candi-
dates, authorized committees of candidates, and
party committees.” Coordination is important be-
cause, in its landmark Buckley v. Valeo decision, the
Supreme Court ruled that expenditures made in coor-
dination with a campaign are in-kind contributions to
the campaign. As such, coordinated expenditures are
subject to the Act’s limits. Independent expenditures,
on the other hand, are not subject to the contribution
limits. The new rules, summarized below, also ad-
dress BCRA-mandated changes to the regulations
governing coordinated and independent expenditures.

Regulations

Commission regulations approved on December 5,
2002, define “coordinated” to mean “made in coopera-
tion, consultation or concert with, or at the request or
suggestion of, a candidate, a candidate’s authorized
committee, or their agents, or a political party commit-
tee or its agents.” The rules focus most closely on
“coordinated communications,” which are treated as
an in-kind contribution to the candidate, authorized
committee or party committee with whom the commu-
nication is coordinated, and must be reported as
such. Apart from communications containing express
advocacy or the republication of a candidate’s cam-
paign materials, communications that are distributed
or disseminated prior to 120 days before a primary or
general election are not subject to the coordination
regulations.

®For the purposes of 11 CFR part 109 only, “agent” is
defined at 11 CFR 109.3.
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The new regulations provide for a three-part test to
determine whether a communication is coordinated.
Satisfaction of all of the three specific tests is required
for the conclusion that payments for the coordinated
communication are for the purpose of influencing a
federal election and constitute an in-kind contribution.
The three parts of the test consider:

e The source of payment;

* A “content standard” regarding the timing and sub-
ject matter of the communication'; and

* A “conduct standard” regarding the interactions be-
tween the person paying for the communication and
the candidate or political party committee or their
agents. 11 CFR 109.21(a)."

In addition to contributions, national, state and
subordinate committees of political parties may make
coordinated expenditures up to prescribed limits in
connection with the general election campaigns of
federal candidates without counting such expendi-
tures against the committees’ contribution limits. 2
U.S.C. §441a(d). These expenditures are commonly
referred to as “coordinated party expenditures,” and
the limits for these expenditures can be found in new
section 11 CFR 109.32."2 Political party committees
may make coordinated party expenditures in connec-
tion with the general election campaign before or after
the party’s candidate has been nominated. All pre-
nomination coordinated expenditures continue to be

A communication that meets any of these four stan-
dards meets the content requirement: (1) A communication
that is an “electioneering communication”; (2) A public com-
munication that republishes, disseminates or distributes
candidate campaign materials; (3) A public communication
that expressly advocates the election or defeat of a clearly
identified candidate for federal office; (4) A public communi-
cation that refers to a clearly identified federal candidate or
political party, is publicly distributed or disseminated 120
days or fewer before a primary or general election or a
convention or caucus with the authority to nominate a candi-
date and is directed to voters in the jurisdiction of the clearly
identified candidate or to voters in a jurisdiction where one
or more candidates of the political party appear on the bal-
lot.

" For a further discussion of the conduct standard, see
Appendix 7, page 95.

2These limits were formerly located at 11 CFR 110.7.
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subject to the coordinated party expenditure limita-
tions, whether or not the candidate on whose behalf
they are made receives the party’s nomination. 11
CFR 109.34.

In the BCRA, Congress prohibits political party
committees, under certain conditions, from making
both coordinated party expenditures and independent
expenditures with respect to the same candidate, and
from making transfers and assignments to other politi-
cal party committees. 2 U.S.C. §441a(d)(4). For the
purposes of these restrictions only, all political com-
mittees established and maintained by a national
political party (including all Congressional campaign
committees), and all political committees established
and maintained by a state political party (including
any subordinate committee of a state committee),
shall be considered to be a single political committee.
11 CFR 109.35(a). Such a “single” political party
committee is prohibited from making any post-nomi-
nation coordinated party expenditure in connection
with the general election campaign of a candidate at
any time after that political party committee makes
any post-nomination independent expenditure with
respect to the candidate. 11 CFR 109.35(b)(1). Simi-
larly, such a “single” political party committee is pro-
hibited from making any post-nomination independent
expenditure with respect to a candidate at any time
after that political party committee makes a post-
nomination coordinated expenditure in connection
with the general election campaign of the candidate.
11 CFR 109.35(b)(2).

Finally, the new rules consider independent expen-
ditures by national party committees. Prior to the
enactment of the BCRA, the Commission’s rules pro-
hibited a national committee of a political party from
making independent expenditures in connection with
the general election campaign of a Presidential candi-
date. See former 11 CFR 110.7(a)(5). Section
441a(d)(4) added by the BCRA, however, precludes
such a broad prohibition. As a result, the Commission
has added a new section that specifically prohibits a
national committee of a political party from making
independent expenditures with respect to a Presiden-
tial candidate only if it serves as the principal cam-
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paign committee or authorized committee of its Presi-
dential candidate under 11 CFR 9002.1(c). 11 CFR
109.36.

Contribution Limitations and
Prohibitions

On January 1, 2003, new contribution limits took
effect under the BCRA. Most of the changes to the
contribution limits were included in the Commission’s
final rules on contribution limitations and prohibitions,
as described below. Regulations included in the
Commission’s “soft money” rulemaking that increase
the individual contribution limit to state party commit-
tees from $5,000 to $10,000 also took effect with the
new year. In addition, in 2002, the Commission pro-
mulgated regulations to implement the BCRA’s so-
called “Millionaires’ Amendment,” which increases the
contribution limits for certain candidates whose oppo-
nent spends large amounts of personal funds on the
campaign and also, in some cases, suspends the
limits for coordinated party expenditures made on that
candidate’s behalf.

Regulations

On October 31, 2002, the Commission approved
final rules to implement provisions of the BCRA that
increased the following contribution limits and also
provided for these limits to be indexed for inflation:

* Contributions to candidates and political party com-
mittees. The limits on contributions made by indi-
viduals and non-multicandidate committees in-
creased to $2,000 per election to federal candidates
and to $25,000 per year to national party commit-
tees.

* Aggregate biennial contribution limitations for indi-
viduals. The former $25,000 annual limit for indi-
viduals has been replaced by a new biennial limit of
$95,000. This limit includes up to $37,500 in contri-
butions to candidate committees and up to $57,500
in contributions to any other committees. The
$57,500 portion of the biennial limit contains a fur-
ther restriction, in that no more than $37,500 of this
amount may be given to committees that are not
national party committees.
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e Special contribution limit to Senate candidates. The
limit on contributions made to Senate candidates by
the Republican and Democratic Senatorial campaign
committees or the national committees of a political
party, or any combination of these committees, in-
creased to $35,000 per election cycle.

This rulemaking also included regulations to pro-
hibit contributions and donations by minors to federal
candidates and political party committees and to re-
vise regulations regarding the reattribution of contribu-
tions to different contributors and the redesignation of
contributions for different elections.

In December, the Commission approved interim
final rules to implement the so-called “Millionaires’
Amendment,” which increases individual contribution
limits and coordinated party expenditure limits for
certain candidates running against self-financed op-
ponents. The rules establish monetary thresholds
that trigger increased individual contribution and coor-
dinated party expenditure limits, along with computa-
tion formulas used to determine the application of the
increased limits. The computation formulas are nec-
essary in part because the difference between the
candidates’ expenditures of personal funds is not the
only factor that determines whether a candidate quali-
fies for increased limits. The computations also take
into account other factors, such as a disparity in other
campaign fundraising. Additionally, the interim rules
address new reporting and notification requirements
and repayment restrictions for personal loans from the
candidate.

Disclaimers

Prior to the BCRA, the Act and Commission regula-
tions required that communications that solicited a
contribution or expressly advocated the election or
defeat of a clearly identified candidate and were dis-
tributed through general public political advertising
had to contain a disclaimer. 2 U.S.C. §441d and 11
CFR 110.11. The disclaimer had to indicate who paid
for the communication and, if made in support of a
candidate, whether that candidate or a candidate’s
committee authorized the communication. If the
candidate’s committee both authorized and paid for
the communication, then the disclaimer had to state
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that the communication was paid for by the campaign
committee.

In November 2002, provisions of the BCRA took
affect that amended the Act’s disclaimer requirements
to require disclaimers on more types of communica-
tions and, in some cases, to require that more infor-
mation be disclosed. In addition to approving regula-
tions to implement these portions of the BCRA, the
Commission also issued one advisory opinion on this
issue, and one district court ruled on the matter,
based on the Commission’s pre-BCRA regulations.

Regulations

The new regulations apply to all public communica-
tions by all political committees and to any public
communication made by any person if the communi-
cation contains express advocacy, solicits contribu-
tions or is an “electioneering communication.”

Under the new regulations, any public communica-
tion'® made by a political committee—including com-
munications that do not expressly advocate the elec-
tion or defeat of a clearly identified federal candidate
or solicit a contribution—must display a disclaimer.
The disclaimer must state that the communication is
paid for by the committee. Moreover, a disclaimer for
a communication authorized by a candidate or
candidate’s committee, but paid for by any other per-
son, must state both who paid for the communication
and that it was authorized by that candidate.

Communications not authorized by a candidate or
his/her campaign committee, including any solicita-
tion, must disclose the permanent street address,
telephone number or web site address of the person
who paid for the communication, and also state that
the communication was not authorized by any candi-
date.

8The new regulations apply to electioneering communi-
cations and “public communications,” including any “com-
munication by means of any broadcast, cable or satellite
communication, newspaper, magazine, outdoor advertising
facility, mass mailing or telephone bank to the general pub-
lic, or any other form of general public political advertising.”
For the purposes of the disclaimer regulations only, the term
“public communication” also includes political committees’
web sites and unsolicited e-mail of more than 500 substan-
tially-similar communications. See 11 CFR 100.26.
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The new rules include additional requirements for
disclaimers for radio and television communications—
the so-called “stand by your ad” rules. When such
communications are authorized by a candidate, he or
she must deliver an audio statement identifying him-
self or herself, and stating that he or she has ap-
proved the communication. For a television commu-
nication, this disclaimer must be conveyed by either a
full-screen view of the candidate making the state-
ment or a clearly identifiable image of the candidate
that appears during the candidate’s voice-over state-
ment. Additionally, television communications must
contain a written disclaimer at the end of the ad.

For a radio or television communication that is not
authorized by a candidate, the name of the political
committee or other person who is responsible for the
communication and, if applicable, the name of the
sponsoring committee’s connected organization is
required in the disclaimer.

A televised ad must also include a disclaimer con-
veyed by a full-screen view of a representative of the
political committee or other person making the state-
ment, or a voice-over by the representative, and a
written disclaimer must appear at the end of the com-
munication.

Printed materials must contain a disclaimer in a
printed box that is set apart from the contents in the
communication, among other requirements.

Advisory Opinion

In AO 2002-9, the Commission ruled that Target
Wireless may send political ads to wireless phone
subscribers via Short Messaging Service (SMS) with-
out including a disclaimer stating who paid for the ad
and whether it was authorized by a candidate. SMS
messages are limited to 160 characters in length, and
the entire message—including the primary content,
the political ad and any disclaimer included—is not
capable of conveying more than this number of let-
ters, symbols, spaces, punctuation marks and single
digits.

The Commission regulations governing disclaimers
include exceptions for small items upon which a dis-
claimer cannot be conveniently printed, such as
bumper stickers, pins, buttons and pens. 11 CFR
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110.11(a)(6)(i). In this case, the Commission deter-
mined that because the SMS messages, like bumper
stickers, pins and other small objects, are limited in
the size and length of the messages they can contain,
the small-item exception from the Commission’s dis-
claimer requirement applies to SMS messages.

FEC v. Freedom’s Heritage Forum, et al.

On March 28, 2002, the U.S. District Court for the
Western District of Kentucky at Louisville granted the
Commission’s motion for summary judgment on
claims that the Freedom’s Heritage Forum, a political
committee that promotes pro-life and other social
issues, failed to include the required disclaimers on
express-advocacy communications.™ The Commis-
sion had argued, among other things, that Freedom’s
Heritage Forum (the Forum), distributed seven flyers
expressly advocating the election or defeat of a fed-
eral candidate, Thomas Hardy,'® and failed to include
disclaimers. 2 U.S.C. §441d(a). Having previously
found that three of the Forum'’s flyers contained ex-
press advocacy, and that none of them stated
whether they were authorized by a candidate, the
court granted the Commission summary judgment on
its claims that the Forum violated 2 U.S.C. §441d(a).
The court imposed a $3,000 penalty—$1,000 for each
violation.

In their counterclaims, the defendants alleged,
among other things, that the Commission violated
their rights to equal protection under the Fourteenth
Amendment by selectively enforcing the Act against

“The court also granted the Commission’s motion to
dismiss with prejudice several counts of its complaint be-
cause the FEC had promulgated new coordination regula-
tions since the case first entered the courts. Since this deci-
sion, however, the Commission has again revisited its coor-
dination regulations—as described above—as part of its
BCRA rulemakings.

®*The Commission also requested summary judgment on
its claim that Mr. Hardy knowingly accepted corporate con-
tributions in violation of 2 U.S.C. §441b(a). The court deter-
mined, however, that although a campaign staff member
had knowingly accepted the illegal contribution, the Com-
mission had not provided uncontested evidence that the
staff member acted on Mr. Hardy’s behalf. This issue re-
mains to be resolved during a trial.
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them because of their conservative political views.

Under the Sixth Circuit’s three-part test for evaluating

a selective enforcement claim, the enforcement situa-

tion in question must:

» Single out for prosecution a person belonging to an
identifiable group (such as a group exercising consti-
tutional rights) even though the enforcement official
has in similar situations decided not to prosecute
individuals not belonging to that group;

¢ Be initiated with a discriminatory purpose; and

* Have a discriminatory effect on the group to which
the defendant belongs.

The defendants contended that the Commission
did not prosecute any other group involved in the
election, including a gay or lesbian organization that
published an express advocacy communication for
Mr. Hardy’s opponent and did not include a dis-
claimer. The defendants also generally claimed that
the Commission does not prosecute “liberal politicians
and elected officials.” The court, however, granted
the Commission’s motion to dismiss this counterclaim,
finding that the defendants had not provided sufficient
supporting facts. The court also found that the defen-
dants’ general claims of FEC bias were not specific
enough to withstand scrutiny under the selective en-
forcement test.

On December 5, 2002, the court denied the defen-
dants’ requests to alter, amend or vacate this order
and to file counter claims.

Corporate Contributions

The Act prohibits corporations and labor organiza-
tions from using their treasury funds to make contribu-
tions or expenditures in connection with federal elec-
tions. 2 U.S.C. §441b. During 2002, a number of
lawsuits challenged the constitutionality of that ban
and related provisions of FEC regulations. Two cases
involved so-called “MCFL” organizations, which
qualify for a constitutionally-mandated exception from
the Act’s prohibition on corporate expenditures in
connection with a federal election. See FEC v. Mas-
sachusetts Citizens for Life, Inc., (MCFL) 479 U.S.
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238 (1986)."® These cases, along with additional
enforcement matters, advisory opinions and district
court decisions involving prohibited corporate contri-
butions, are described below.

Christine Beaumont v. FEC

On November 18, 2002, the U.S. Supreme Court
granted the government’s petition for writ of certiorari
on behalf of the FEC, agreeing to review this case on
its merits. On January 25, 2002, the U.S. Court of
Appeals for the Fourth Circuit found that the Act’s
prohibitions on corporate contributions and expendi-
tures were unconstitutional as applied to North Caro-
lina Right to Life, Inc., a nonprofit, MCFL-type corpo-
ration.'”

Hawaii Right to Life, Inc. v. FEC

In another case, a nonprofit corporation challenged
the Commission’s definition of a “qualified nonprofit
corporation,” along with both its definition of “ex-
pressly advocating” and its newly promulgated rules
on “electioneering communications.” In a complaint
filed on November 22, 2002, in the U.S. District Court
for the District of Columbia, Hawaii Right to Life, Inc.,
(HRTL) asked the court to find that it qualifies for the
constitutionally mandated exception from the Act's
prohibition on corporate expenditures. In the alterna-
tive, HRTL challenged the constitutionality of the
Commission’s definitions of “electioneering communi-

68 Under Commission regulations a corporation is consid-
ered a “qualified nonprofit corporation” if it meets the follow-
ing criteria:

* |ts only express purpose is the promotion of political ideas;

e |t cannot engage in business activities;

e |t has no shareholders and no persons who are offered or
receive any benefit that is a disincentive to disassociate
from the corporation on the basis of the corporation’s
position on a political issue;

* |t was not established by a business corporation and does
not directly or indirectly accept donations or anything of
value from business corporations; and

e It is described in the Internal Revenue Code at 26 U.S.C.
§501(c)(4). 11 CFR 114.10(c).

7The Supreme Court heard oral arguments in Christine
Beaumont v. FEC on March 24, 2003.
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cation” and “expressly advocating.” 11 CFR 100.29
and 100.22. HRTL planned, among other things, to
air radio ads in advance of two Hawaii special elec-
tions.

HRTL asserted that it could run these ads because
it met the requirements of a protected nonprofit corpo-
ration under MCFL, even though it did not meet the
test of a “qualified nonprofit corporation” under the
Commission’s regulations at 11 CFR 114.10(c).
HRTL contended that the Commission’s criteria for
identifying “qualified nonprofit corporations” are too
narrow and that, because its business activities and
corporate contributions are de minimis, it should
qualify for the exemption. HRTL also claimed that the
ads would contain issue advocacy rather than ex-
press advocacy, and that it would be unable to partici-
pate in its planned activity unless the court enjoined
the Commission from enforcing against HRTL the
“electioneering communication” and “expressly advo-
cating” regulations.

The court ruled that HRTL currently is a nonprofit
organization that qualifies under the MCFL decision
(as interpreted in the D.C. Circuit) for the exemption
from the ban on corporate expenditures, despite the
fact that it engages in de minimis business activities
and receives insubstantial sums from business corpo-
rations. In FEC v. National Rifle Association, the
court held that $1,000 in contributions from for-profit
corporations in a single year was de minimis, and
therefore did not disqualify the NRA from treatment as
an exempt “MCFL-corporation” during that year. 254
F.3d 173 (D.C. Cir. 2001). The court chose not to rule
at any time on HRTL’s challenge regarding the consti-
tutionality of Commission regulations. The court en-
tered a final order that permanently enjoined the
Commission from acting inconsistently with the court’s
finding that HRTL is currently a so-called “MCFL-
corporation.”

FEC v. Arlen Specter '96, Inc.

Under Commission regulations, a campaign com-
mittee must pay the charter fare for air travel on an
FAA-licensed commercial charter carrier. 11 CFR
114.9(e). If the campaign pays less than the charter
rate, then the difference between the usual and nor-
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mal cost of the service and the amount paid by the
candidate or committee represents an in-kind contri-
bution. 11 CFR 100.7(a)(1)(iii)(A). In March 2002,
the U.S. District Court for the Eastern District of Penn-
sylvania, pursuant to a stipulation between the Com-
mission and Koro Aviation, Inc., (Koro) held that Koro
violated 2 U.S.C. §441b(a) by making unlawful in-kind
corporate contributions to Arlen Specter ’96, Inc., in
the form of air travel services charged at less than the
usual and normal rate. The court permanently en-
joined Koro from violating 2 U.S.C. §441b(a) by pro-
viding goods or services to any federal candidate at
less than the usual and normal charge and also or-
dered Koro to pay a $25,000 civil penalty.®

Advisory Opinion

In AO 2002-7, the Commission determined that
Careau & Co. and Moher Communications (the Com-
panies) may require Internet service provider sub-
scribers to pay a monthly service fee that includes up
to $2.00 per month in contributions to political commit-
tees or donations to charities. The Commission found
that this activity would not result in prohibited corpo-
rate contributions to recipient political committees.

First, no corporate contributions will result from the
transactions—vendors providing processing services
will be compensated with contributed funds and the
Companies will be compensated by the federal politi-
cal committees for creating the web site and arrang-
ing for the processing services.

Second, the funds contributed will be forwarded,
minus processing fees, to the political committees or
charities through the use of a merchant account and,
thus, will not become corporate treasury funds of the
Companies.

Finally, the screening procedure for the electronic
payment of contributions is well within the “safe har-
bor” for determining whether individuals can contrib-
ute to federal political committees, as discussed in
previous advisory opinions. AOs 1999-9 and 1999-22.

8]n March 2003, the U.S. District Court entered a settle-
ment agreement among the remaining parties in which
Arlen Specter ’96, Inc., and Paul S. Diamond as treasurer
agreed to pay $25,000 to the United States Treasury.
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Enforcement

MUR 5187. In MUR 5187 the Commission exam-
ined the use of corporate treasury funds to reimburse
individuals who made contributions to federal candi-
dates and political committees. As a result of this
enforcement matter, the Commission entered into
conciliation agreements with Mattel, Inc., (Mattel)
former Mattel Senior Vice President Fermin Cuza and
former Mattel consultant Alan Schwartz, resulting in
civil penalties of $477,000—one of the highest cumu-
lative civil penalties in the history of the Commission.
The agreements provide for Mattel to pay $94,000,
Mr. Cuza to pay $188,000 and Mr. Schwartz to pay
$195,000 in civil penalties.

In addition to the ban on corporate contributions,
the Act prohibits making contributions in the name of
another, knowingly permitting one’s name to be used
to effect such a contribution and knowingly accepting
such a contribution. Further, no person may know-
ingly help or assist any person in making a contribu-
tion in the name of another. This prohibition also
applies to any person who provides the money to
others to effect contributions in their names. 2 U.S.C.
§441f.

Mr. Cuza, who was in charge of Government Af-
fairs at Mattel, directed the hiring of Alan Schwartz—
the sole proprietor of Asset Management Systems
(AMS)—as a consultant to Mattel. According to the
conciliation agreements, Mattel made payments to
AMS, at Mr. Cuza’s direction, for various consulting
services and other purposes. In consultation with Mr.
Cuza, Mr. Schwartz used these funds to make contri-
butions to federal candidates and political commit-
tees. Mr. Schwartz also used funds received from
Mattel to reimburse individuals for contributions to
various federal political committees. As a result, Mr.
Cuza and Mr. Schwartz, their spouses and family
members and other individuals made reimbursed
contributions totaling $120,714 to federal political
committees.

The Commission’s investigation stemmed from a
sua sponte complaint filed by Mattel. The Commis-
sion acknowledged that there was evidence that Mr.
Cuza concealed the reimbursements from his superi-
ors at Mattel, and it also found no evidence that any
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of the recipient political committees were aware that
Mattel was the true source of the contributions.

MUR 5208. In MUR 5208 the Commission consid-
ered Amboy National Bank’s (Amboy) violation of the
Act’s broad restrictions on contributions and expendi-
tures by national banks. The Act prohibits a national
bank from making contributions “in connection with
any election to any political office, or in connection
with any primary election or political convention or
caucus held to select candidates for any political of-
fice.” Moreover, under the Act, Amboy, which does
not have a corporate PAC, may not use its resources
or facilities to engage in fundraising activities—includ-
ing the collecting and forwarding of contributions. 2
U.S.C. §441b(b)(2)(A) and 11 CFR 114.2(f) and
114.3(a)(1); see also AO 1987-29.

In the early 1990s, Amboy’s Board of Directors
approved an expense account program wherein se-
nior officers made political contributions from these
accounts. A Vice President at Amboy performed ac-
tivities during regular business hours in connection
with opening the expense accounts, ordering checks
for drawing on these accounts, drafting, signing and
transmitting contribution checks and updating spread-
sheets to track contributions made from each ac-
count. When political solicitations were received by
Amboy or by individual officers, they were generally
forwarded to this individual, who worked with Amboy’s
President and Board of Directors Chairman, George
Scharpf, to coordinate political contributions and at-
tendance at fundraising events in an informal manner.

Senior officers used their expense accounts to
make at least 149 contributions totaling $55,322. In
addition, Mr. Scharpf directed his executive assistant
to collect and forward during work hours contributions
to the New Jersey Bankers Association PAC
(JebPAC) that were made from staff members’ per-
sonal bank accounts. By using its staff and other
resources to set up and administer the expense ac-
count program and to collect and forward contribu-
tions, Amboy facilitated the making of these contribu-
tions.

In addition to findings against Amboy concerning
corporate facilitation, Amboy and JebPAC also admit-
ted to violating the Act’s requirement that a solicitation
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for a contribution to a trade association’s PAC include
a notice informing the solicitee of his or her right to
refuse to contribute without reprisal. 11 CFR
114.5(a)(2)-(5). See also AOs 1998-19 and 1985-12.
The Commission entered into conciliation agreements
with Amboy, JebPAC and Mr. Scharpf, resulting in
$86,000 in civil penalties.

Personal Use of Campaign Funds

On November 25, 2002, the Commission approved
new rules, driven by the BCRA, concerning the per-
sonal use of campaign funds. Earlier in the year, the
Commission also issued one advisory opinion under
its previous rules. The new rules generally continue
the existing prohibition against the personal use of
campaign funds and retain the so-called “irrespective
test.” Candidates may not, therefore, use funds in a
campaign account to “fulfill a commitment, obligation,
or expense of any person that would exist irrespective
of the candidate’s campaign or duties as a Federal
officeholder.” 11 CFR 113.1(g). Personal use of
campaign funds includes, but is not limited to, pay-
ment of the following: household items or supplies,
clothing, except for clothing items of de minimis value
that are used in a campaign, tuition payments, mort-
gage, rent or utility payments, vacations and health or
country club dues. 11 CFR 113.1(g)(1)(i). The regu-
lations have, however, been amended as follows.

Regulations
The most notable change to the personal use regu-
lations permits a candidate for federal office to receive

a salary from the principal campaign committee. Ac-

cording to the regulations, a salary may be received

only under the following conditions:

* The salary must be paid by the principal campaign
committee and may not be paid by any other com-
mittee.

* Incumbent federal officeholders may not receive
salary payments under this provision.

e Salary shall not be paid before the filing deadline for
access to the primary election ballot in the state in
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which the candidate is running for office, and salary
may not be paid beyond the date when the recipient
is no longer a candidate.®
* The salary must not exceed the lesser of either the
minimum annual salary for the federal office sought
or what the candidate received as earned income in
the previous year.?®
e Payments of salary from the committee must be
made on a pro-rata basis.?'
¢ Individuals who elect to receive a salary from their
campaign committees must provide income tax
records and additional proof of earnings from rel-
evant years upon request from the Commission.
The new regulations also amend the definition of a
candidate’s family at 11 CFR 113.1(g)(7). The previ-
ous regulations included as a member of a
candidate’s family “a person who has a committed
relationship with a candidate, such as sharing a
household and having mutual responsibility for each
other’s welfare or living expenses.” 11 CFR
113.1(g)(7)(iv). This section has been removed from
the new regulations and replaced with a provision that
includes any person who shares a residence with the
candidate. The Commission recognizes that any
person actually living with the candidate may pay a
share of his or her living expenses without making a
contribution to the campaign. The Commission fur-
ther noted that the personal funds of a candidate
would include his or her share of a joint account held
with the person(s) with whom a residence is shared.
However, gifts from the campaign to family members
or anyone residing with the candidate are prohibited
because they may be used to defray the personal
expenses of the candidate. 11 CFR 113.1 (g)(4).

®The filing deadline for the primary election for federal
candidates is determined by state law. In those states that
do not have a primary election, candidates may not receive
payment until after January 1st of each even-numbered
year.

20 Additional salary or wages received from other sources
will count toward the limit that may be received by the can-
didate.

21 This provision will prevent a candidate from receiving a
whole year’s salary for less than a whole year’s candidacy.
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Because the regulations permit, in certain circum-
stances, the de minimis personal use of campaign
funds, recordkeeping requirements for expenses that
may be partly personal in nature have been added to
the regulations. Such expenses may include, but are
not limited to, the costs of vehicles, travel, meals and
legal services. The new provision requires that logs
of these expenses be maintained to help the Commis-
sion determine on a case-by-case basis what portion
was for personal use rather than for campaign-related
activity or officeholder duties.

The Commission has removed from the regulations
the section referring to “any other lawful purpose” as a
permitted use of campaign funds. The BCRA made
such an amendment to the list of permitted uses of
campaign funds at 2 U.S.C. §439a. Thus, in addition
to paying expenses in connection with the campaign
for federal office, campaign funds may be used only
for those non-campaign purposes included in an ex-
haustive list found at 11 CFR 113.2 (a), (b) and (c).

Finally, Congress deleted the statutory phrase “in
excess of any amount to defray” campaign expenses
from 2 U.S.C. § 439a. Therefore, the Commission
revised 11 CFR 113.1 and 113.2 so that officeholders
may spend money from campaign accounts to pay for
campaign and non-campaign expenses incurred as a
consequence of holding federal office. Such ex-
penses, according to the Commission, may be paid in
any order.

Advisory Opinion

The Commission also considered one advisory
opinion, under the pre-BCRA rules, that dealt with the
personal use of campaign funds where a federal can-
didate who was also a city mayor engaged in travel
that included personal stops, city business and cam-
paign activity. In AO 2002-5, the Commission deter-
mined Ann Hutchison, the Mayor of Bettendorf, lowa,
could use campaign funds to pay those travel ex-
penses that related to days when she met with party
officials to discuss her federal candidacy and en-
gaged in other campaign activity, but could not use
campaign funds to pay expenses related to portions
of the trip that were devoted to either personal activi-
ties or city business.
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Although the Commission’s regulations at 11 CFR
106.3 would otherwise require that all travel expenses
for such a trip be considered campaign related (un-
less the campaign activity was incidental), the Com-
mission determined that this reasoning would imply
that campaign funds could be used to pay for all of
the travel expenses, including sight-seeing and city
business.?> The Commission concluded that this re-
sult would be inconsistent with, or even contrary to,
the personal use regulations. Thus, the Commission
applied an incremental approach to determine which
funds could be used to pay for Mayor Hutchison’s
travel, subsistence and lodging expenses during the
trip. However, because the airfare represented a de-
fined expense that would have existed irrespective of
any personal or campaign-related activities, the entire
cost of the ticket could be paid for by the city of
Bettendorf, with no obligation by Ms. Hutchison or her
campaign committee to reimburse the city.

Foreign Nationals

The BCRA strengthened the Act’s prohibitions with
respect to foreign nationals by explicitly banning con-
tributions, donations, expenditures, independent ex-
penditures and disbursements for electioneering com-
munications by foreign nationals. In addition to pro-
mulgating new regulations to implement the BCRA’s
provisions, during 2002 the Commission concluded
an enforcement matter involving contributions by for-
eign nationals, which resulted in record civil penalties.
This enforcement matter was conducted prior to the
BCRA.

New Regulations

On October 31, 2002, the Commission approved
regulations that added new section 11 CFR 110.20,
implementing the BCRA'’s prohibition on contributions,
donations, expenditures, independent expenditures

22 An incremental approach toward travel expenses of
trips with multiple purposes departs from the interpretation
of 11 CFR 106.3(b)(3) in AOs 1992-34 and 1994-37. There-
fore, the portions of these two opinions dealing with section
106.3(b)(3) that are inconsistent with the analysis adopted
in this opinion are superseded.
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and disbursements solicited, accepted, received or

made directly or indirectly by or from foreign nationals

in connection with state and local elections as well as
federal elections. This ban applies to:

e Contributions and donations to candidates, to politi-
cal committees? and to organizations of political
parties;

e Contributions and donations to party committee of-
fice building funds;

* Disbursements for electioneering communications;

e Expenditures, independent expenditures and dis-
bursements in connection with any election; and

* The solicitation, acceptance or receipt of contribu-
tions and donations from foreign nationals.

The foreign national prohibition also applies to a
person who knowingly provides substantial assistance
to foreign nationals in the making of contributions,
donations, expenditures, independent expenditures
and disbursements in connection with federal and
nonfederal elections. This prohibition covers, but is
not limited to, acting as a conduit or intermediary for
foreign national contributions and donations and pro-
viding substantial assistance in the soliciting, making
or receiving of such a contribution or donation or the
making of an independent expenditure or disburse-
ment by a foreign national. 11 CFR 110.20(g) and
(h).

The Commission has additionally included a knowl-
edge requirement and defined the term “knowingly”
with regard to the prohibitions on the solicitation, ac-
ceptance or receipt of foreign national contributions or
donations. The Commission determined that this
would produce a more appropriate result than a strict
liability standard.

MURs 4530, et al.

Individuals, corporations and political committees
are subiject to civil penalties for soliciting, making and/
or accepting prohibited foreign national contributions
and making or accepting contributions in the name of

2 This prohibition applies regardless of whether the com-
mittee is a political committee under 11 CFR 100.5. See 11
CFR 110.20(c)(2).
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another. 2 U.S.C. §§441e and 441f. On September
20, 2002, the Commission made public its final action
on enforcement cases related primarily to foreign
activity in connection with the 1996 elections—MUR
4530, et al.2* The combined enforcement actions
resulted in $719,500 in civil penalties, and committees
were required to disgorge certain prohibited funds.
The cumulative civil penalty in these matters is the
highest in Commission history to date.

Examples of foreign nationals making contributions
include Georgios Psaltis, a Greek foreign national,
who was the sole owner of the Psaltis Corporation.
The Psaltis Corporation made $50,000 in contribu-
tions to the Democratic National Committee (DNC),
which was also a respondent in these enforcement
actions. The Psaltis Corporation had no U.S.-derived
income at the time of the contributions. Rather, the
funds were provided, at least in part, by Mr. Psaltis
himself. In another instance, Gilberto Pagan, a citizen
of the Dominican Republic, contributed $5,000 to the
DNC using a check drawn on the Royal Bank of
Canada. Moreover, although the DNC was informed
of Mr. Pagan’s status as a foreign national, the check
was not timely refunded or disgorged. The DNC
agreed to pay a $115,000 civil penalty stemming from
its acceptance of prohibited contributions.

The Commission also found violations of the Act in
cases where a foreign national directed, dictated,
controlled or directly or indirectly participated in the
decision-making process of a person, including do-
mestic corporations, with regard to decisions concern-
ing the making of contributions in connection with
elections for local, state or federal office. For ex-
ample, when ACPC, Inc., which is incorporated in
Delaware, made a corporate contribution of $50,000
to the DNC, Alfredo Riviere, the corporation’s Presi-
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dent at the time and a Venezuelan national, partici-
pated in that decision. See 11 CFR 110.20.

Finally, the Commission examined situations where
contributions—including contributions from foreign
nationals—were made through another person, in
violation of the Act’s ban on contributions in the name
of another. 2 U.S.C. §441fand 11 CFR 110.4(b).
Yah Lin “Charlie” Trie, a U.S. citizen, was among
those found to have violated this provision. He made
numerous contributions to the DNC directly, through
his wife, his companies and other U.S. residents.
These contributions were then reimbursed with funds
primarily from a foreign national, Ng Lap Seng, a citi-
zen of China who resides in Macau. Similarly,
Pauline Kanchanalak, a foreign national and Presi-
dent of Ban Chang International (USA), Inc., a Cay-
man Island corporation with offices in Washington,
DC, channeled over $700,000 through Duangnet
Kronenberg and Praitun Kanchanalak, both perma-
nent U.S. residents, to the DNC and other political
committees. These funds came from the treasuries of
Ban Chang International, a foreign corporation, and
its U.S. subsidiary, and from the personal funds of
Pauline Kanchanalak and other foreign nationals.

Preemption

The Act and Commission regulations “supersede
and preempt any provision of State law with respect
to election to Federal office.” 2 U.S.C. §453; 11 CFR
108.7(a).®® According to the Conference Committee
report on the 1974 Amendments to the Act, “Federal
law occupies the field with respect to criminal sanc-
tions relating to limitations on campaign expenditures,
the sources of campaign funds used in Federal races,

24In addition to violations involving the Act’s prohibitions
on the contributions from foreign nationals, the conciliation
agreements addressed violations of the Act’s prohibitions
on corporate contributions and facilitation and its contribu-
tion limits, as well as the requirements of Commission regu-
lations that political committee treasurers refund within 30
days any deposited contributions that are discovered to be
illegal.

% New regulations that implement the BCRA made two
additions to the list of state laws that the Act does not su-
persede: (1) the application of state law to the funds used
for the purchase or construction of a state or local party
office building to the extent described in 11 CFR 300.35;
and (2) donations made by minors to state, district and local
party committees. 11 CFR 108.7(c)(5) and (6) and
110.19(b)(3). See also the Explanation and Justification for
the rules on contribution limitations and prohibitions (67 FR
69928), pages 69938 and 69939.
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the conduct of Federal campaigns, and similar of-
fences, but does not affect the States’ rights” as to
other election-related conduct, such as voter fraud
and ballot theft. H.R. Rep. No. 93-1438, 93rd Cong.
2d Sess. 69 and 100-101 (1974). The Commission
issued two advisory opinions in 2002 relating to the
Act’s preemption of state law.

Bingo License.

In AO 2001-19, the Commission considered a 1995
Michigan statute that excludes “political committees,”
as defined by state law, from the list of organizations
qualified to obtain a bingo license (1995 PA 275, MCL
432.103 et seq.), and found that the Act did not super-
sede this law. The Oakland Democratic Campaign
Committee (the Committee), which operated two bin-
gos to raise funds to influence federal elections, had
received notification from the Michigan Bureau of
State Lottery that it fell within the definition of a “com-
mittee” under the Michigan statute and, as a result,
was no longer eligible for a state bingo license. The
Commission stated no opinion regarding whether the
Committee falls under the Michigan statute’s definition
of “political committee,” stating that this is a matter to
be decided by Michigan officials, pursuant to state
law. In concluding that the Act did not supersede
state law, the Commission noted that FEC regulations
specifically recognize state authority regarding gam-
ing activity by permitting certain committees to use
gaming devices such as raffles, only “so long as state
law permits” their use. 11 CFR 114.5 (b)(2). Addi-
tionally, the Commission explained that the
Committee’s situation differed significantly from situa-
tions dealt with in past opinions, in which the Commis-
sion preempted state laws that disqualified an entire
class of contributors to federal campaigns. AOs
2000-23, 1995-48, 1993-25 and 1989-12.

Soliciting Contributions and Serving on
Fundraising Committee.

In AO 2002-2, the Commission determined that the
Act preempts provisions of Maryland law with respect
to certain activities planned by Eric Gally, a registered
lobbyist who intended to:
¢ Hold a private fundraiser for friends and family mem-

bers in his home in order to solicit contributions to a
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federal candidate who was also a member of the
General Assembly; and

e Solicit other friends and family for contributions to
this candidate.

Provisions of the Maryland statute prohibit lobbyists
from soliciting or transmitting a political contribution to
a member of the General Assembly and from serving
on a fundraising committee or political committee of a
candidate who is a member of the General Assembly.
Md. Code Ann., State Gov’t §15-714(d)(1)(i) and (ii)
(2001).

Commission regulations, however, provide that
federal law supersedes state law with respect to fed-
eral candidates and political committees with regard
to the organization and registration of committees, the
disclosure of receipts and expenditures and the limita-
tions on contributions and expenditures. 11 CFR
108.7(b).?® The Act and Commission regulations gov-
ern the sources of funds used in federal races, prohib-
iting and limiting contributions and solicitations by
various entities. Moreover, they specifically cover Mr.
Gally’s solicitation activities by the application of spe-
cific exceptions to the definition of “contribution” for an
individual’'s volunteer services and for a volunteer’s
use of his or her home for campaign-related activi-
ties—including up to $1,000 per election for food,
beverages and invitations. 2 U.S.C. §431(8)(B)(i) and
(ii); 11 CFR 100.7(b)(3), (4) and (6). The Act and
Commission regulations also address the transmittal
of contributions. For example, they prohibit transmit-
tal by certain persons and set a time period in which a
person who receives a contribution for a political com-
mittee must transmit it to the committee. 2 U.S.C.
§432(b); 11 CFR 102.6(b)(1), 110.6(b)(2)(ii) and
102.8. Thus, the Commission determined that, as
applied to these fundraising activities for a federal
candidate, these provisions of Maryland law address
activities reserved for regulation under federal law.

26 See Federal Election Commission Regulations, Expla-
nation and Justification, House Document No. 95-44, at 51.
See also, H.R. Rep. No. 93-1438, 93d Cong., 2d Sess. 100-
101 (1974).
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Administrative Fines

The Commission’s Administrative Fine program
was extended in 2001 to cover violations that relate to
reporting periods through December 31, 2003. Under
the administrative fines regulations, respondents may
challenge the Commission’s RTB finding and/or pro-
posed civil money penalty based, among other things,
on “the existence of extraordinary circumstances be-
yond the respondents’ control that were for a duration
of at least 48 hours and prevented them from timely
filing the report.” 11 CFR 111.35. The regulations
also provide several broad examples of circum-
stances that will not be considered “extraordinary
circumstances.”” In 2002, district courts ruled on a
number of challenges to the Commission’s final ad-
ministrative fine determinations, three of which are
described below.

Cunningham v. FEC

The U.S. District Court for the Southern District of
Indiana granted the Commission’s motion for sum-
mary judgment against the Robert W. Rock for Con-
gress committee (the Committee) and its treasurer,
Jeremiah T. Cunningham. The Committee had filed
suit challenging the Commission’s determination that
the Committee had failed to file timely its 2000 Post-
General report and alleging that the civil money pen-
alty assessed by the Commission was excessive,
erroneous and unwarranted.

The court found that the Committee had waived
before the court any arguments it failed to raise be-
fore the Commission during its administrative pro-
ceedings (see 11 CFR 111.38). The court additionally
ruled that the Commission’s penalty determination,
assessed in accordance with its administrative fines
regulations, was not arbitrary and capricious. Under
the Act, when calculating civil penalties, the Commis-
sion must consider the amount of the violation in-
volved (that is, the level of activity of the report that

270n April 16, 2003, new rules took effect that make
several amendments to the administrative fine rules. The
final rules were published in the March 17, 2003, Federal
Register (67 FR 12572).
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was untimely filed) and the existence of any prior
violations. The Act delegates solely to the Commis-
sion the determination of what other factors to take
into account in calculating the civil penalty at 2 U.S.C.
§437g(a)(4)(C)(i)(I)—a decision that the court con-
cluded was not for courts “to second guess.”

Friends for Houghton v. FEC

The U.S. District Court for the Western District of
New York granted the Commission’s motion for sum-
mary judgment and dismissed this case concerning
Friends for Houghton’s (the Committee) appeal of a
civil money penalty for failure to timely file the
Committee’s 2000 Pre-Primary Report. According to
the allegations in the complaint, on September 1,
2000, the Commission sent a notice to the Committee
indicating that it may have failed to file its pre-primary
report, and that it would have four business days from
the date of the notice to file the report. Because of the
Labor Day holiday, the fourth business day after the
Commission’s notice was September 8. The Commit-
tee filed the report on that day.

On October 17, 2000, the Commission found rea-
son to believe that the Committee and its treasurer
had violated 2 U.S.C. §434(a). Having filed its pre-
primary report less than five days before the election,
the committee was subject to the schedule of penal-
ties for reports that are “not filed.” The Commission
assessed a civil money penalty in the amount of
$9,000 in accordance with 11 CFR 111.43. Inits
complaint, the Committee asked the court to order the
Commission to modify both its determination that the
Committee was a nonfiler and its assessment of the
civil money penalty.

The Act requires the Commission to notify any
principal campaign committee of a House or Senate
candidate that may have failed to file a required pre-
election report or a quarterly report before an election
of its failure to file such report, prior to taking action
against that committee. If the committee does not file
the report within four business days of the natification,
the Commission must publish, before the election, the
name of that committee as having failed to file the
report. 2 U.S.C. §437g(b). In addition to this statutory
requirement, Commission regulations provide that
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election-sensitive reports are subject to the schedule
of penalties for “late” reports if they are filed after their
due date, but more than four days before an election.
Committees filing later than that, or failing to file at all,
are subject to the schedule of penalties for reports
that are “not filed.”

The court observed that while the Commission’s
notice informed the Committee that the Commission
was considering taking action against it and provided
the Committee with a four business-day window to file
its report and avoid the publication of its name, “Sec-
tion 437¢g(b) does not . . . attach any additional signifi-
cance to the four business-day rule. More specifically,
4379g(b) does not indicate that, by filing within four
business days, the late filing is excused [and] that the
person avoids a monetary penalty.”

Thus, while a committee has four additional busi-
ness days to file a report in order to avoid the publica-
tion of its name before the election, neither the Act
nor Commission regulations provide a grace period
for calculating a penalty under the Administrative Fine
program.

Miles for Senate v. FEC

The U.S. District Court for the District of Minnesota
granted judgment in favor of the Commission in this
case. The Miles for Senate Committee, Steven H.
Miles and Barbara Steinberg (the plaintiffs) filed suit
against the Commission on January 18, 2001, appeal-
ing a civil money penalty the Commission assessed
against Miles for Senate (the Committee) and its trea-
surer, Barbara Steinberg, LTD. The plaintiffs had
argued, among other things, that Commission regula-
tions that distinguish between certified or registered
mail and regular mail for the purpose of determining
when a report is filed are arbitrary and capricious and
in excess of the Commission’s rulemaking authority.
11 CFR 104.5(e).

The court found that Mr. Miles and Ms. Steinberg
lacked standing to request judicial review, and that
the plaintiffs’ arguments were untimely because they
did not raise them during the Commission’s adminis-
trative process. Moreover, the court found that, even
if the plaintiffs had raised their arguments in a timely
manner, the arguments were unpersuasive and failed

33

as a matter of law. In their motion to the court, the
plaintiffs had argued that the Commission regulation
that distinguishes between first class mail and regis-
tered or certified mail exceeds the Commission’s
rulemaking authority and draws an arbitrary distinc-
tion. 11 CFR 104.5(e). The court, however, did not
find that the regulation exceeded the Commission’s
authority to make regulations to implement the Act:
“Because the regulation merely incorporates the
same distinction as that made by the statute, it is im-
possible to find that the regulation is inconsistent with
the statute.” 2 U.S.C. §434(a)(5). The court also
concluded that it could not respond to the plaintiffs’
arguments concerning whether distinguishing among
postmarks was a “bad policy.” Such arguments, the
court explained, should be addressed to legislators
and administrators rather than to the courts.



Public funding has been a key part of our Presiden-
tial election system since 1976. The program is
funded by the $3 tax checkoff and administered by
the Federal Election Commission. Through the public
funding program, the federal government provides
matching funds to qualified candidates for their pri-
mary campaigns, federal funds to major and minor
parties for Presidential nominating conventions and
grants to Presidential nominees for the general elec-
tion campaigns.

Shortfall

The Commission projects the temporary shortfall in
matching funds that has occurred in the past two
Presidential elections may recur in 2004, and it ap-
pears that the January 2004 payout may be only
about 53 cents on the dollar. The funds considered
“available” by the Department of Treasury will be
about $19.3 million, and the funds to which candi-
dates will be entitled will be about $36.6 million.
Thus, the payouts will have to be reduced accord-
ingly. February and March payouts also will be less
than 100 percent, but by the April 2004 payouts, the
temporary shortfall will have ended under this projec-
tion because the check-off proceeds flowing into
Treasury Department accounts will be adequate to
make up the earlier deficiencies.

Entitlement to Pre-General Election
Presidential Funding

In 2002 the Commission continued to examine
issues related to the public funding of minor party
Presidential candidates. Under the Presidential Elec-
tion Campaign Fund Act (the Fund Act), a Presidential
candidate' of one or more political parties (not includ-
ing a major party) is entitled to pre-general election
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payments if he or she was a candidate for such office
in the preceding election and received between five
and 25 percent of the popular vote. Additionally, the
Presidential nominee of a minor party is entitled to
pre-general election payments if that party’s candi-
date in the prior election received between five and 25
percent of the total vote.?2 26 U.S.C. §§9004(a)(2)(A)
and (B); 11 CFR 9004.2(a) and (b).

In AO 2002-1, in response to a request from
Lenora B. Fulani and James Mangia, the Commission
determined that the entitlement for pre-general elec-
tion Presidential funding in 2008 may not be deter-
mined by aggregating the 2004 vote totals of several
minor party Presidential candidates. Instead, each
minor party must use the vote totals received by its
own Presidential candidate to determine the public
funding entitlement, if any, of that party’s candidate in
the next Presidential election. 26 U.S.C. §9004.

The Commission reached this determination based
on the language of the Fund Act and Commission
regulations, which describe one Presidential candi-
date per political party, rather than several Presiden-
tial candidates of either the same party or of multiple
parties. The Commission additionally considered
Buckley v. Valeo, in which the Supreme Court exam-
ined the legislative history of the Fund Act and deter-
mined that “Congress’ interest in not funding hopeless
candidates with large sums of public money, neces-
sarily justifies the withholding of public assistance
from candidates without a significant modicum of sup-
port.” 424 U.S. 1 at 96 (1976). The Commission
concluded that providing pre-general election funding
to a minor party based on the prior performances of
several minor party candidates within the same party,
or of a group of Presidential candidates who join to-
gether in one coalition despite differing party affilia-
tions, runs counter to these concerns.

"The Fund Act defines a Presidential “candidate” in this
context as an individual who has been nominated by a
major party to the office of President or Vice President or
has qualified to have his or her name on the ballot in at
least 10 states as a party’s Presidential or Vice-Presidential
candidate. 26 U.S.C. §9002(2).

2In both cases, other eligibility conditions must be met.
The Fund Act defines a “minor party” as a political party
whose Presidential candidate in the preceding election
received, as the party’s candidate, at least five percent, but
less than 25 percent, of the total popular votes for all Presi-
dential candidates in that election. 26 U.S.C. §9002(7).
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Repayment of Public Funds—2000
Election

Once a Presidential election is over, the Commis-
sion audits all of the candidates and committees that
received public funds to ensure that they used those
funds only for qualified campaign expenses and that
they maintained proper records and filed accurate
reports. These audits are mandated under the Fund
Act. Sometimes an audit finds that a candidate or
committee exceeded its expenditure limits, spent pub-
lic funds on nonqualified expenses or ended the cam-
paign with a surplus. In those cases, the Commission
may require the candidate or committee to make a
repayment to the U.S. Treasury (the Treasury).

Repayments may also stem from Commission de-
terminations that contributions that were initially
thought to be matchable were later found to have
been nonmatchable. Such determinations may or may
not result from the FEC’s audit of the committee. Dur-
ing 2002, the Commission made final determinations
that the campaigns of eight Presidential candidates
and one convention committee had to make repay-
ments stemming from the 2000 elections.

Bradley Committee

The Commission determined that Bill Bradley’s
primary committee, Bill Bradley for President, Inc.,
had to repay the Treasury $14,055, representing
matching funds that the committee received in excess
of its entittlement, and an additional $28,085, repre-
senting stale-dated checks.

Buchanan Committees

The Commission determined that Patrick
Buchanan’s general election campaign, Buchanan
Foster, Inc. (BFI), had to repay $58,033 to the Trea-
sury. This amount represented $33,479 in surplus
funds and $24,554 that the committee received in
interest on invested public funds. The audit also
found that BFI purchased a mailing list from the pri-
mary committee, Buchanan Reform, Inc., at a cost
that was $147,496 in excess of the fair market value
of the list. Thus, in determining BFI's assets, the Au-
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dit staff listed this overpayment as an amount receiv-
able due from the primary committee.®

Bush Committees

The Commission determined that Bush-Cheney
2000, Inc. (BC2000), President Bush’s general elec-
tion committee, had to repay $487,222 to the Trea-
sury. The bulk of this amount represented income
that the committee received from interest earned on
invested public funds and from selling the use of film
footage related to its media ads. A portion of this
repayment, $95,509, represented contributions the
committee received when it paid the first-class fare for
air travel on licensed commercial charter carriers,
rather than the charter rate.* An additional portion
represented stale-dated checks. The remaining re-
payment represented the amount that BC2000 ex-
ceeded the $67,560,000 expenditure limitation for
publicly funded Presidential candidates in the 2000
general election.

The Commission additionally determined that the
Bush-Cheney Compliance Committee, Inc., had to
make a $33,415 repayment representing stale-dated
checks. President Bush’s primary election committee
did not accept public funds and, thus, was not re-
quired to be audited.

3The Buchanan committees appealed the Commission’s
determination.

4 Commission regulations provide that the campaign may
pay the first-class rate if the airplane is owned or leased by
a corporation, other than a corporation licensed to offer
commercial travel services, and the travel is between cities
served by regularly scheduled commercial service. 11 CFR
114.9(e)(1). If the corporation is licensed to offer commer-
cial air travel services and the campaign pays the first-class
rate, rather than the charter rate, then the difference be-
tween the first-class and charter rates represents a contri-
bution to the campaign. If the Commission determines that
a major party Presidential candidate who has accepted
public funding also accepts contributions to defray qualified
campaign expenses (other than contributions to make up
deficiencies in payments from the Presidential Election
Campaign Fund), then the candidate must repay that
amount to the Treasury. 11 CFR 9007.2(b)(5).
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Gore Committees

The Commission’s final audit found that Gore 2000,
Inc., former Vice President Al Gore’s primary commit-
tee, had to repay $170,591, representing surplus
funds, and $2,485 representing stale-dated checks.

Mr. Gore’s general election committee, Gore/
Lieberman, Inc. (Gore/Lieberman), had to repay
$11,625 representing interest earned on invested
public funds. Gore/Lieberman and the Gore/
Lieberman General Election Legal and Accounting
Compliance Fund were additionally required to repay
$3,262 to the Treasury, representing stale-dated
checks.

Keyes Committee

The Commission determined that Keyes 2000, Inc.,
Ambassador Alan Keyes’s primary committee, did not
receive public funds in excess of its entitlement, but
had to repay $104,448 to the Treasury representing
both nonqualified campaign expenses and costs as-
sociated with continuing to campaign. The largest
portion of this repayment, $74,439, represented
nonqualified campaign expenses. In most cases,
Keyes 2000, Inc., lacked adequate documentation to
show the purpose of these expenses. Keyes 2000,
Inc., was also required to repay $30,009, representing
public funds it spent continuing to campaign after the
candidate’s date of ineligibility. In addition, Keyes
2000, Inc., had to pay the Treasury $8,003, represent-
ing stale-dated checks. See 11 CFR 9034.3(a)(3)(ii)
and 9034.4(b)(3).

McCain Committees

The Commission’s final audit determined that
Senator John McCain’s 2000 primary committee,
McCain 2000, Inc., and the McCain Compliance Com-
mittee, Inc., had to repay $99,037 to the Treasury.
The bulk of the repayment, $85,017, represented
stale-dated checks. The audit also identified apparent
non-qualified campaign expenses, which included
some expenses not related to the campaign and
some lost or stolen equipment. McCain 2000, Inc.,
did not receive matching funds in excess of its entitle-
ment.
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Nader Committee

The Commission made a determination that Ralph
Nader’s primary committee, Nader 2000 Primary
Committee, Inc. (NPC), did not receive public funds in
excess of its entitlement, but was required to repay to
the Treasury $11,398, representing stale-dated
checks. The audit also found that NPC erroneously
received 1,550 contributions that were instead in-
tended for the general election campaign. Thus, the
audit did not consider the resulting $96,744 in contri-
butions when calculating the amount of matching
funds NPC was entitled to receive after Mr. Nader’s
date of ineligibility.

Quayle Committee

The Commission determined that Dan Quayle’s
2000 Presidential primary committee, Quayle 2000,
Inc., did not receive matching funds in excess of its
entitlement; however, the Commission determined
that it must repay to the Treasury $5,307, represent-
ing stale-dated checks.

Reform Party 2000 Convention Committee

Federal law permits all eligible national committees
of major and minor parties to receive public funds to
pay the official costs of their Presidential nominating
conventions. In 2002 the Commission determined
that the Reform Party 2000 Convention Committee
(the Convention Committee), which organized the
Reform Party’s national Presidential nominating con-
vention in Long Beach, California, had to repay the
Treasury $333,558, primarily representing payments it
made for activities and services not related to that
convention. Most of this amount represented funds
paid to a consulting firm that did not perform services
for the nominating convention but instead appeared to
have worked on an Emergency National Convention
in Las Vegas. In March 2000 the U.S. District Court
for the Western District of Virginia, Lynchburg Divi-
sion, concluded that the Las Vegas Convention was
not a properly convened convention of the Reform
party. Thus, payments associated with the Las Vegas
convention were not expenses for which the Conven-
tion Committee could use public funds.



Commissioners

The Commission welcomed two new members
during 2002.

Michael E. Toner was nominated to the Federal
Election Commission by President Bush on March 2,
2002, and appointed on March 29, 2002.

Prior to his appointment, Mr. Toner was Chief
Counsel to the Republican National Committee and
served as General Counsel to the Bush/Cheney Tran-
sition and Bush/Cheney 2000 Presidential Campaign.

Ellen L. Weintraub was appointed to the Commis-
sion on December 6, 2002, and sworn-in on Decem-
ber 9. Before joining the Commission, Ms. Weintraub
was Of Counsel at Perkins Coie, LLP, in Washington,
DC.

During 2002, David M. Mason served as Chairman
of the Commission and Karl J. Sandstrom served as
its Vice Chairman. On December 18, 2002, the Com-
mission elected Commissioner Weintraub as its Chair
and Bradley A. Smith as Vice Chairman for 2003.

For biographies of the Commissioners and statu-
tory officers, see Appendix 1.

Inspector General

Under the Inspector General Act, the Commission’s
Office of the Inspector General (OIG) is authorized to
conduct audits and investigations of FEC programs to
find waste, fraud and abuse and to promote economy,
effectiveness and efficiency within the Commission.

In 2002, the OIG began an audit of the
Commission’s disclosure process in response to a
request from Congressman Stephen Horn, Chairman
of the Subcommittee on Government Efficiency, Fi-
nancial Management and Intergovernmental Rela-
tions. The objectives of the audit are to: 1) determine
the extent, if any, of disclosure differences between
candidate contributions reported by political commit-
tees and related political committee contributions
reportedly received by candidates; and 2) determine
whether an adequate process is in place to remedy a
reporting discrepancy. The OIG planned to complete
the audit in early 2003.

In June 2002, the OIG issued a review entitled
Limited Scope Building Security Review. The objec-
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tives of the study were to assess the effectiveness of
the FEC closed circuit television (CCTV) security sys-
tem and provide suggestions to improve overall secu-
rity. The OIG concluded that the FEC’s CCTV secu-
rity system is generally effective in providing surveil-
lance of the FEC building.

Equal Employment Opportunity

During 2002, the FEC’s Office of Equal Employ-
ment Opportunity and Special Programs drafted pro-
posed guidance for the Commission’s EEO Complaint
Alternative Dispute Resolution Program and policies
regarding Reasonable Accommodations for People
with Disabilities. During Black History Month, six out-
standing African American employees were recog-
nized. The Office also increased the total participa-
tion of Commission employees in both the U.S. Sav-
ings Bond Drive and the Combined Federal Cam-
paign. Finally, the EEO Office partnered with the
Health Unit to sponsor various Health and Welfare
programs.

Ethics

Staff members in the General Counsel’s office
serve as the Commission’s ethics officials and admin-
ister the Ethics in Government Act program. During
2002, the Office of Government Ethics (OGE) com-
pleted a routine review of the Commission’s ethics
program. OGE found the ethics program to be in
compliance with applicable statutes and regulations,
and it noted that the agency’s ethics program is well
managed by ethics officials.

The ethics staff provided ethics orientation to all
new employees and annual ethics briefings to all em-
ployees required to file public and confidential finan-
cial disclosure reports. Staff also administered the
financial disclosure report system, which helps ensure
that employees remain impartial in the performance of
their official duties. In addition, the ethics staff pro-
vided guidance to employees on the Standards of
Ethical Conduct for Employees of the Executive
Branch. Finally, the staff submitted required reports
to the Office of Government Ethics, including the an-
nual agency ethics program report, financial disclo-
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sure reports filed by Presidential candidates and
travel payment reports.

Personnel and Labor/Management
Relations

The Personnel Office provides policy guidance and
operational support to FEC managers and staff in the
area of human resources. During 2002, OPM’s Office
of Merit Systems Oversight and Effectiveness con-
ducted a review of FEC’s human capital program.
OPM’s review focused on staffing, workforce manage-
ment and human resources management accountabil-
ity. Overall, OPM found the FEC’s human capital
program operating within the merit system principles.
In particular, OPM commended the FEC’s personnel
office for the high level of service they provide to their
clients, in terms of both quality and timeliness.

The Personnel Office also developed agency policy
for the administration of numerous federal leave pro-
grams, provided training for senior management in a
variety of areas, and enhanced Commission security
by issuing new identification cards for Commission
employees and contractors. In addition, the Person-
nel Office represented the Commission as chief nego-
tiator in contract negotiations with the union.
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Fiscal Year 2003

The initial FEC FY 2003 budget request for the
FEC was $45,244,000 for 362 FTE. Upon enactment
of the BCRA amendments to the Act, the Commission
requested additional funds for implementing the
BCRA changes. The request included an additional
31 FTE and brought the total request for FY 2003 to
$50,610,200 and 393 FTE. (The FEC agreed that
enactment of a FY 2002 supplemental request for
$750,000 for additional space would reduce this re-
quest by $750,000.)

Awaiting resolution of the FY 2003 appropriation,
the Commission operated under a series of Continu-
ing Resolution appropriations at the FY 2002 level.

The enacted FY 2003 appropriation, reduced by a
.65% across-the-board rescission, was $49,541,871
with 389 FTE.

Budget Allocation: FYs 2002 and 2003
Budget allocation comparisons for FYs 2002 and
2003 appear in the table and charts that follow.

CHART 5-1
Functional Allocation of Budget

FY 2002 FY 2003

FEC’s Budget Personnel $29,682,755 33,198,800
Travel/Transportation 229,407 447,000

Fiscal Year 2002 Space Rental 3,705,377 3,797,000
The Commission received a fiscal year (FY) 2002 Phones/Postage 454,004 468,500
appropriation of $43,657,000. In addition, the FEC Printing 337,039 632,500
received a Supplemental Appropriation of $750,000 Training/Tuition 216,667 302,000
for expenses related to obtaining additional space to Depositions/Transcripts 168,303 125,000
house staff ,to implement the Bipartisan Campaign Contracts 1,418,859 2,985,000
Eggtfgqn%; rsn éi%ﬁ'?c‘:“(‘:ﬁgirzgmﬁz tfhr?a::;?slr?:lY Equipment Rental/Maint 423,556 470,000

i i . [

2002 appropriation was $44,407,000 for 362 full-time Software/Hardware - 3,481,897 3,508,000
employees (FTE). The Commission obligated over Federal Agency Services 1,346,006 1,548,571
$1.2 million of FY 2002 funds for forced move and Supplies 368,649 405,000
construction costs to obtain additional space. Publications 433,000 537,000
FY 2002 Enacted $43.657,000 362 FTE Equipment Purchases 1,909,047 983,000
FY 2002 Supplemental $ 750,000 0 FTE Other 44,670 134,500
FY 2002 Total $44,407,000 362 FTE Total $44,219,324 49,541,871
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CHART 5-2
Divisional Allocation

Allocation of Budget
Commissioners
Inspector General
Staff Director
Administration
Audit
Information
Office of Election Administration
Office of General Counsel
Data Systems Development
Public Disclosure Division
Reports Analysis Division
ADP/Electronic Filing

Allocation of Staff
Commissioners
Inspector General
Staff Director
Administration
Audit
Information
Office of Election Administration
Office of General Counsel
Data Systems Development
Public Disclosure Division
Reports Analysis Division
ADP/Electronic Filing
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In May 2003, the Federal Election Commission
submitted to Congress and the President seven legis-
lative recommendations. The Commission substan-
tially reduced the number of recommendations for
legislative action, including only high priority recom-
mendations with broad Commission support. Those
seven recommendations follow.

Compliance

Making Permanent the Administrative Fine
Program for Reporting Violations (2003)
Section: 2 U.S.C. §437g

Recommendation: The Commission recommends
that Congress make permanent the Commission’s
authority to assess administrative fines for straightfor-
ward violations of the law requiring timely reporting of
receipts and disbursements. The Commission’s cur-
rent Administrative Fine program only covers viola-
tions that relate to reporting periods through Decem-
ber 31, 20083.

Explanation: On November 12, 2001, President
Bush signed the Fiscal Year 2002 Treasury and Gen-
eral Government Appropriations Act, which extended
the Administrative Fine Program to cover violations of
2 U.S.C. § 434(a) that relate to reporting periods
through December 31, 2003. Since the Administrative
Fine program was implemented with the 2000 July
Quarterly report, the Commission has processed and
made public 519 cases, with $722,221 in fines col-
lected. The Administrative Fine program has been
remarkably successful: over the course of the pro-
gram, the number late and nonfiled reports has gener-
ally decreased. As a result, the Administrative Fine
program has become an integral part of the
Commission’s mission to administer and enforce the
Act. By making the program permanent, Congress
would ensure that the Commission would not lose one
of the most cost-effective and successful programs in
its history.

Under the Administrative Fine program, the Com-
mission considers reports to be filed late if they are
received after the due date, but within 30 days of that
due date. Election-sensitive reports are considered
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late if they are filed after their due date, but at least
five days before the election. (Election sensitive re-
ports are those filed immediately before an election
and include pre-primary, pre-special, pre-general,
October quarterly and October monthly reports).
Committees filing reports after these dates are con-
sidered nonfilers. Civil money penalties for late re-
ports are determined by the amount of activity on the
report, the number of days the report was late and
any prior penalties for violations under the administra-
tive fines regulations. Penalties for nonfiled reports
are also determined by the amount of activity on the
report and any prior violations. Committees have the
option to either pay the civil penalty assessed or chal-
lenge the Commission’s finding and/or proposed pen-
alty.

Ethics

Allowing the FEC to Restrict the Political
Activities of its Employees (2003)
Section: 2 U.S.C. §437c¢(f), 5 U.S.C. §7323(b)(1)

Recommendation: The Commission recommends
that Congress amend the FECA by adding a new
subsection (f)(5) to 2 U.S.C. §437c, which would pro-
hibit an FEC Commissioner or employee from publicly
supporting or opposing a candidate, political party or
political committee subject to the FEC’s jurisdiction,
regardless of whether the activity is performed in con-
cert with a political party, partisan political group or a
candidate for partisan public office.

Explanation: In 1993, the enactment of the Hatch
Reform Act (Pub. L. 103-94) lifted many of the original
Hatch Act’s restrictions on many Federal employees
with regard to participation in political campaigns.
The Hatch Reform Act places special limitations on
Commission employees, prohibiting them from re-
questing or receiving political contributions from, or
giving political contributions to, an employee, a Mem-
ber of Congress or an officer of a uniformed service,
as well as from taking an active part in political man-
agement or political campaigns. 5 U.S.C.
§§7323(b)(1) and 7323(b)(2).
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The Hatch Reform Act specifically states, “employ-
ees should be encouraged to exercise fully, freely,
and without fear of penalty or reprisal, and to the ex-
tent not expressly prohibited by law, their right to par-
ticipate or to refrain from participating in the political
processes of the nation.” 5 U.S.C. §7321. It also
provides that “[a]n employee retains the right to vote
as he chooses and to express his opinion on political
subjects and candidates.” 5 U.S.C. §7323(c). OPM
has authority to issue regulations regarding the Hatch
Reform Act. See 5 U.S.C §1103(a)(5) and 5 U.S.C.
§7325. With regard to agencies such as the Commis-
sion whose employees are limited in their political
activity, OPM regulations allow such employees to
“[e]xpress his or her opinion as an individual privately
and publicly on political subjects and candidates.” 5
CFR 734.402. The OPM regulations provide that
such activity may not be done “in concert with a politi-
cal party, partisan political group or a candidate for
partisan political office.”

There are no provisions in the Hatch Reform Act
that empower any agency other than OPM to interpret
its provisions, and there is currently no provision in
FECA that directly refers to the Hatch Reform Act or
previous Hatch restrictions. OPM has issued regula-
tions expressly limiting the extent to which the political
activities of employees may be limited beyond the
restrictions in the Hatch Reform Act. See 11 CFR
734.104. These OPM regulations, as well as the
Commission’s current lack of independent statutory
authority, could be read to block any additional regu-
latory restrictions that the Commission might wish to
place on the political activities of Commission employ-
ees. See Statement of Basis and Purpose for 11
CFR 734.104, 59 Fed. Reg. 48765. The Hatch Re-
form Act and the OPM regulatory regime also raises
questions regarding the viability of the foundation for
Commission’s current regulations on the political ac-
tivity of Commissioners and Commission employees
at 11 CFR 7.11. These questions could be resolved if
the Commission’s regulatory restrictions on political
activity of employees could be explicitly based on
independent statutory authority in FECA.

Given its role in the political process, the Commis-
sion believes that public support of, or opposition to,
any candidate, political party or political committee
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subject to its jurisdiction by Commissioners or em-
ployees could seriously harm its credibility as a non-
partisan agency and thus its ability to fulfill its mission.
Therefore, to provide an independent statutory basis
for regulating the political activities of its employees
beyond the Hatch Reform Act, the Commission rec-
ommends that Congress enact a new statutory provi-
sion, as part of 2 U.S.C. §437c(f), to prohibit an FEC
Commissioner or employee from publicly supporting
or opposing a candidate, political party or political
committee subject to the FEC'’s jurisdiction, regard-
less of whether the activity is performed in concert
with a political party, partisan political group or a can-
didate for partisan public office.

Disclosure

Increasing and Indexing all Registration and
Reporting Thresholds for Inflation (2003)
Section: 2 U.S.C. §§431 and 434

Recommendation: The Commission recommends
that Congress increase and index for inflation all reg-
istration and reporting thresholds.

Explanation: Most of the Act’s registration and
reporting thresholds were set in 1974 and 1979. Be-
cause over twenty years of inflation had effectively
reduced the Act’s contribution limits in real dollars, the
BCRA increased some contribution limits to partially
adjust for inflation, and then indexed those limits:
contributions to candidates and national party commit-
tees by individuals and non-multicandidate commit-
tees, the biennial aggregate contribution limit for indi-
viduals and the limit on contributions to Senate candi-
dates by certain national party committees. The
Commission proposes extending this approach to all
registration and reporting thresholds, which have simi-
larly been effectively reduced as a result of inflation.

Increasing and then indexing these thresholds
would ease the registration and reporting burdens on
smaller political committees who, in some cases, are
unaware of the Act’s registration and reporting provi-
sions. Moreover, by increasing and then indexing the
thresholds for inflation, Congress would help to en-
sure that some committees and persons who lack the
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resources and technical expertise to comply with the
Act’s registration and reporting requirements would
not have to do so. Finally, because of the effect of
inflation, increasing and then indexing the registration
and reporting thresholds would continue to capture
the significant financial activity envisioned when Con-
gress enacted the FECA.

Electronic Filing of Senate Reports

Section: 2 U.S.C. §§432(g) and 434(a)(11)

Recommendation: The Commission recommends
that Congress require:

* Mandatory electronic filing, at a date to be deter-
mined by Congress, for those persons and political
committees filing designations, statements, reports
or notifications pertaining only to Senate elections if
they have, or have reason to expect to have, aggre-
gate contributions or expenditures in excess of
$50,000 in a calendar year.

* Electronically filed designations, statements, reports
or notifications pertaining only to Senate elections to
be forwarded to the Commission within 24 hours of
receipt and to be made accessible to the public on
the Internet, if Congress does not change the point
of entry for filings pertaining only to Senate elec-
tions.

Explanation: Public Law 106-58 required, among
other things, that the Commission make electronic
filing mandatory for political committees and other
persons required to file with the Commission who, in a
calendar year, have, or have reason to expect to
have, total contributions or total expenditures exceed-
ing a threshold set by the Commission. The Commis-
sion set this threshold at $50,000 and, in the
Commission’s experience, that threshold has worked
well. Extending electronic filing to political commit-
tees and persons who file designations, statements,
reports or notifications pertaining only to Senate elec-
tions would standardize the information received,
thereby enhancing public disclosure of campaign
finance information. Additionally, data from electroni-
cally filed reports is received, processed and dissemi-
nated more easily and efficiently, resulting in better
use of resources.

Electronic filing (by means other than diskette) is
also unaffected by disruptions in the delivery of first
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class mail, such as those arising from the terrorist
attacks on the U.S. Postal Service. As a result of
these disruptions, some amendments to Senate cam-
paign reports that were filed via regular mail in late
2001 took months to arrive at the Secretary of the
Senate (and the FEC), delaying disclosure. In con-
trast, amendments electronically filed during the same
time period by other types of filers were received and
processed in a timely manner.

Filing Reports Using Overnight Delivery, Priority
or Express Mail

Section: 2 U.S.C. §§434(a)(2)(A)(i), (a)(4)(A)(ii) and
(a)(5)

Recommendation: The Commission recommends
that Congress amend 2 U.S.C. §§434(a)(2)(A)(i),
(a)(4)(A)(ii) and (a)(5) to offer filers additional means
of ensuring timely filing of designations, reports, and
statements. Specifically, the Commission recom-
mends that Congress equate the date of receipt by
one of the following delivery services with the regis-
tered or certified mail postmark dates currently set
forth in section 434:

* Overnight delivery with an online tracking system
that allows delivery status to be verified; and

e Priority Mail or Express Mail with U.S. Postal Service
delivery confirmation.

Explanation: Section 434 of the Act permits com-
mittees that do not file electronically to rely upon a
registered or certified mail postmark as evidence that
their designations, reports and statements were filed
on time. For example, quarterly, monthly, semiannual
and post-general election reports must be postmarked
by the due date, and pre-primary and pre-general
election reports must be postmarked 15 days before
the election.

Overnight delivery, Priority Mail and Express Malil
were not widely used when the registered or certified
mail provisions were adopted as part of the 1979
amendments to the FECA. Since that time, these
services have come into wide use and are frequently
used by political committees to file their FEC designa-
tions, reports and statements. Equating the date of
receipt by one of these services with the registered or
certified mail date would aid the regulated community
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in its efforts to comply with the Act’s reporting require-
ments.

Overnight delivery, Priority Mail and Express Malil
ensure that there is written evidence that a package
was mailed and received. Additionally, due to their
reliability and speed, the Commission’s ability to col-
lect, process and disseminate information would be
improved if Congress were to amend 2 U.S.C.
§8434(a)(2)(A)(i), (a)(4)(A)(ii) and (a)(5) to include
these services.

Contribution Limits

Multicandidate Political Committee Contribution
Limitations and Non-multicandidate Political
Committee Contribution Limitations (2003)
Section: 2 U.S.C. §§441a(a)(2) and 441a(c)

Recommendation. The Commission recommends
that Congress consider indexing for inflation the con-
tribution limitations applicable to multicandidate politi-
cal committees and adjusting the amount such com-
mittees may contribute to national party committees to
harmonize these limits with the limits applicable to
non-multicandidate political committees.

Explanation: A political committee qualifies for
multicandidate status if it has been registered with the
Commission for six months or more, has received
contributions from more than 50 persons, and has
contributed to five or more Federal candidates. 2
U.S.C. §441a(a)(4). FECA, prior to the BCRA, pro-
vided a significantly higher limit on contributions to
candidates for political committees with
multicandidate status than for those without that sta-
tus ($5,000 per election versus $1,000 per election).
The BCRA raised and indexed for inflation the contri-
bution limit on non-multicandidate committees (to
$2,000 per election), and such limit eventually will
become higher than the limit imposed on
multicandidate committees. Thus, this contribution
limit itself one day will create a substantial disincen-
tive to achieve multicandidate committee status.

In addition, the limit for contributions to national
party committees from multicandidate committees is
$15,000 per year (as it was prior to the BCRA), yet
the BCRA increased the limit on contributions to the
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same national party committees from non-
multicandidate committees to $25,000 per year. 2
U.S.C. §441a(a)(2)(B), (1)(B). Moreover, only the
contribution limit for non-multicandidate committees is
indexed for inflation, which means that over time the
current $10,000 difference will only increase.

Congress should consider revising the statute to
give multicandidate committees allowances at least
as generous as those given to non-multicandidate
committees.

Public Financing

Averting Impending Shortfall in Presidential
Public Funding Program (revised 2003)
Section: 26 U.S.C. §§6096, 9008(a) and 9037(a)
Recommendation: The Commission strongly rec-
ommends that Congress take immediate action to
avert a projected impending shortfall in the Presiden-
tial public funding program in the 2004 election year.
Explanation: The Presidential public funding pro-
gram experienced a shortfall for the election of 2000
because participation in the check-off program is de-
clining and the checkoff is not indexed to inflation
while payouts are indexed. This shortfall impacted
foremost upon primary candidates. In January 2000,
when the U.S. Treasury made its first payment for the
2000 election, it was only able to provide approxi-
mately 50 percent of the public funds that qualified
Presidential candidates were entitled to receive. Spe-
cifically, only $16.9 million was available for distribu-
tion to qualified primary candidates on January 1,
2000, after the Treasury paid the convention grants
and set aside the general election grants." However,
the entitlement (i.e., the amount that the qualified
candidates were entitled to receive) on that date was
$34 million, twice as much as the amount of available
public funds. By January 2001, total payments made
to primary candidates was in excess of $61 million.

"The Commission certified a total of $28.9 million in
convention grants, and $147.2 million was set aside for use
by general election candidates.
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CHART 7-5 I 1998
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CHART 7-6

PAC Contributions to House Candidates
by Type of PAC and Candidate Status
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CHART 7-8 I Federal Receipts
Party Federal an(_:i [ ] Nonfederal Receipts
Nonfederal Receipts

Democratic National Committee (DNC)

1995-96 1997-98 1999-00 2001-02
$210.3 million $122.6 million $262.7 million $176.8 million

Republican National Committee (RNC)

1995-96 1997-98 1999-00 2001 '92_
$306.1 million $178.8 million $377.9 million $300.5 million
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CHART 7-9
Sources of Party Receipts
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Commissioners

David M. Mason, Chairman
April 30, 2003

David Mason was nominated to the Commission by
President Clinton on March 4, 1998, and confirmed by
the U.S. Senate on July 30, 1998. Prior to his appoint-
ment, Mr. Mason served as Senior Fellow, Congres-
sional Studies, at the Heritage Foundation. He joined
Heritage in 1990 as Director of Executive Branch
Liaison. In 1995 he became Vice President, Govern-
ment Relations, and in 1997 Mr. Mason was desig-
nated Senior Fellow with a focus on research, writing
and commentary on Congress and national politics.

Prior to his work at the Heritage Foundation, Com-
missioner Mason served as Deputy Assistant Secre-
tary of Defense and served on the staffs of Senator
John Warner, Representative Tom Bliley and then-
House Republican Whip Trent Lott. He worked in
numerous Congressional, Senate, Gubernatorial and
Presidential campaigns, and was himself the Republi-
can nominee for the Virginia House of Delegates in
the 48th District in 1982.

Commissioner Mason attended Lynchburg College
in Virginia and graduated cum laude from Claremont
McKenna College in California. He is active in political
and community affairs at both the local and national
level. He and his wife reside in Lovettsville, Virginia,
with their ten children.

Karl J. Sandstrom, Vice-Chairman
April 30, 2001

Karl Sandstrom was nominated to the Commission
by President Clinton on July 13, 1998, and confirmed
by the U.S. Senate on July 30, 1998. Prior to his ap-
pointment, Commissioner Sandstrom served as
Chairman of the Administrative Review Board at the
Department of Labor. From 1988 to 1992 he was Staff
Director of the House Subcommittee on Elections,
during which time he also served as the Staff Director
of the Speaker of the House’s Task Force on Elec-

" Term expiration date.
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toral Reform. From 1979 to 1988, Commissioner
Sandstrom served as the Deputy Chief Counsel to the
House Administration Committee of the House of
Representatives. In addition, he has taught public
policy as an Adjunct Professor at American University.

Commissioner Sandstrom received a B.A. degree
from the University of Washington, a J.D. degree from
George Washington University and a Masters of the
Law of Taxation from Georgetown University Law
Center.

Commissioner Sandstrom departed from the Com-
mission on December 9, 2002.

Bradley A. Smith, Commissioner
April 30, 2005

Bradley Smith was nominated to the Commission
by President Clinton on February 9, 2000, and con-
firmed by the U.S. Senate on May 24, 2000. Prior to
his appointment, Commissioner Smith was Professor
of Law at Capital University Law School in Columbus,
Ohio, where he taught Election Law, Comparative
Election Law, Jurisprudence, Law & Economics and
Civil Procedure.

Prior to joining the faculty at Capital in 1993, he
had practiced with the Columbus law firm of Vorys,
Sater, Seymour & Pease, served as United States
Vice Consul in Guayaquil, Ecuador, worked as a con-
sultant in the health care field and served as General
Manager of the Small Business Association of Michi-
gan, a position in which his responsibilities included
management of the organization’s political action
committee.

Commissioner Smith received his B.A. cum laude
from Kalamazoo College in Kalamazoo, Michigan,
and his J.D. cum laude from Harvard Law School.

Danny L. McDonald, Commissioner
April 30, 2005

Now serving his fourth term as Commissioner,
Danny McDonald was first appointed to the Commis-
sion in 1981 and was reappointed in 1987, 1994 and
2000. Before his original appointment, he managed
10 regulatory divisions as the general administrator of
the Oklahoma Corporation Commission. He had pre-
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viously served as secretary of the Tulsa County Elec-
tion Board and as chief clerk of the board. He was
also a member of the Advisory Panel to the FEC’s
National Clearinghouse on Election Administration.

A native of Sand Springs, Oklahoma, Mr.
McDonald graduated from Oklahoma State University
and attended the John F. Kennedy School of Govern-
ment at Harvard University. He served as FEC Chair-
man in 1983, 1989, 1995 and 2001.

Scott E. Thomas, Commissioner
April 30, 2003

Scott Thomas was appointed to the Commission in
1986 and reappointed in 1991 and 1998. He served
as acting Chairman during the last four months of
1998, and as Chairman throughout 1999. He previ-
ously served as Chairman in 1987 and 1993. Prior to
serving as a Commissioner, Mr. Thomas was the
executive assistant to former Commissioner Thomas
E. Harris. He originally joined the FEC as a legal in-
tern in 1975. He worked as a staff attorney in the Of-
fice of General Counsel and later became an Assis-
tant General Counsel for Enforcement.

A Wyoming native, Mr. Thomas graduated from
Stanford University and holds a J.D. degree from
Georgetown University Law Center. He is a member
of the District of Columbia and U.S. Supreme Court
bars.

Darryl R. Wold, Commissioner
April 30, 2001

Darryl Wold was nominated to the Commission by
President Clinton on November 5, 1997, and con-
firmed by the U.S. Senate on July 30, 1998. Prior to
his appointment, Commissioner Wold had been in
private law practice in Orange County, California,
since 1974. In addition to his own practice, he was
counsel to Reed and Davidson, a California law firm,
for election law litigation and enforcement defense
matters. Mr. Wold’s practice included representing
candidates, ballot measure committees, political ac-
tion committees and others with responsibilities under
federal, state and local election laws. Mr. Wold’s
business practice emphasized business litigation and
counseling closely-held companies.
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Commissioner Wold graduated cum laude from
Claremont McKenna College in California and earned
an LL.B. from Stanford University. He is a member of
the California and U.S. Supreme Court bars.

Commissioner Wold departed from the Commis-
sion on March 29, 2003.

Michael E. Toner, Commissioner
April 30, 2007

Michael E. Toner was nominated to the Federal
Election Commission by President George W. Bush
on March 4, 2002, and appointed on March 29, 2002.
Prior to his appointment, Mr. Toner was Chief Coun-
sel to the Republican National Committee. Mr. Toner
joined the RNC in 2001 after serving as General
Counsel of the Bush-Cheney Transition and General
Counsel of the Bush-Cheney 2000 Presidential Cam-
paign. Before joining the Bush campaign in Austin,
Mr. Toner was Deputy Counsel at the RNC from
1997-1999. Prior to his tenure at the RNC, he served
as counsel to the Dole/Kemp Presidential Campaign
in 1996.

Commissioner Toner was an associate attorney at
Wiley, Rein, & Fielding in Washington, DC, from
1992-1996. His work there included advising political
committees and corporate clients in federal and state
election law compliance. He was also involved in a
number of First and Fourteenth Amendment appellate
matters, including two cases that reached the U.S.
Supreme Court.

Commissioner Toner received a J.D., cum laude
from Cornell Law School in 1992, an M.A. in Political
Science from Johns Hopkins University in 1989 and a
B.A. with distinction from the University of Virginia in
1986. He is a member of the District of Columbia and
Virginia bars as well as the United States Supreme
Court bar, the Fourth U.S. Circuit Court of Appeals
and the U.S. District Courts for the District of Colum-
bia and the Eastern District of Virginia.
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Ellen L. Weintraub, Commissioner
April 30, 2007

Ellen Weintraub was appointed to the Federal Elec-
tion Commission on December 6, 2002, by President
George W. Bush, and took office on December 9,
2002. She is the third woman to serve on the Com-
mission. Prior to her appointment, Ms. Weintraub was
Of Counsel to Perkins Coie, LLP, and a member of its
Political Law Group. There, she counseled clients on
federal and state campaign finance laws, political
ethics, nonprofit law and lobbying regulation. During
the election contest arising out of the 1996 election of
Senator Mary Landrieu (D-LA), Ms. Weintraub served
on the legal team that advised the Senate Rules
Committee. Her tenure with Perkins Coie represented
Ms. Weintraub’s second stint in private practice, hav-
ing previously practiced as a litigator with the New
York firm of Cahill Gordon & Reindel.

Before joining Perkins Coie, Ms. Weintraub was
Counsel to the Committee on Standards of Official
Conduct for the U.S. House of Representatives (the
House Ethics Committee). Like the Commission, the
Committee on Standards is a bipartisan body, evenly
divided between Democratic and Republican mem-
bers. There, Ms. Weintraub focused on implementing
the Ethics Reform Act of 1989 and subsequent
changes to the House Code of Official Conduct. She
also served as editor in chief of the House Ethics
Manual and as a principal contributor to the Senate
Ethics Manual. While at the Committee, Ms.
Weintraub counseled Members on investigations and
often had lead responsibility for the Committee’s pub-
lic education and compliance initiatives.

Ms. Weintraub received her B.A., cum laude, from
Yale College and her J.D. from Harvard Law School.
A native New Yorker, she is a member of the New
York and District of Columbia bars and the Supreme
Court bar. She currently resides in Maryland with her
husband, Bill Dauster, and their three children.

Statutory Officers

James A. Pehrkon, Staff Director
James Pehrkon became Staff Director on April 14,
1999, after serving as Acting Staff Director for eight
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months. Prior to that, Mr. Pehrkon served 18 years as
the Commission’s Deputy Staff Director with responsi-
bilities for managing the FEC’s budget, administration
and computer systems. Among the agency’s first em-
ployees, Mr. Pehrkon is credited with setting up the
FEC’s data processing department and establishing
the Data Systems Development Division. He directed
the data division before assuming his duties as
Deputy Staff Director.

An Austin, Texas, native, Mr. Pehrkon received an
undergraduate degree from Harvard University and
did graduate work in foreign affairs at Georgetown
University.

Lawrence H. Norton, General Counsel

Lawrence Norton became General Counsel of the
FEC on September 17, 2001. Prior to joining the
Commission, Mr. Norton served as an Associate
Director at the Commodity Futures Trading
Commission for five years. He also worked as an
Assistant Director at the Federal Trade Commission
and as an Assistant Attorney General in the Maryland
Attorney General’s office.

Mr. Norton graduated Order of the Coif from the
University of Maryland School of Law.

Lynne A. McFarland, Inspector General

Lynne McFarland became the FEC’s first perma-
nent Inspector General in February 1990. She came
to the Commission in 1976, first as a reports analyst.
Later, she worked as a program analyst in the Office
of Planning and Management.

A Maryland native, Ms. McFarland holds a sociol-
ogy degree from Frostburg State College and is a
member of the Institute of Internal Auditors.



January

1 —

9 —

24 —
25 —

31 —

Chairman David M. Mason and Vice Chair-
man Karl Sandstrom begin their one-year
terms of office.

In Miles for Senate v. FEC, the U.S. District
Court for the District of Minnesota grants
judgement in the Commission’s favor in
case challenging administrative fine.

FEC conducts roundtable on “Reporting
Requirements for 2002.”

FEC releases semi-annual PAC count.

In Beaumont v. FEC, the U.S. Court of Ap-
peals for the 4th Circuit upholds a district
court decision that found that the Act’s cor-
porate contribution ban was
unconstitutional as applied to MCFL-type
corporation.

2001 year-end report due.

February

1 —

5-7 —

11 —

March
20 —

25-26—

27 —

27 —

29 —

FEC approves notice explaining applicability
of Commission travel allocation rules.

FEC holds conference for candidates, par-
ties and PACs in San Francisco, CA.

Robert Biersack appointed to be FEC’s
Deputy Press Officer.

FEC holds public hearing on “The Internet
and Federal Elections.”

FEC holds conference for candidates and
party committees in Washington, DC.
President Bush signs Bipartisan Campaign
Reform Act of 2002 (BCRA).

Senator Mitch McConnell and the National
Rifle Association each file complaint with
U.S. District Court for the District of Colum-
bia challenging constitutionality of several
provisions of BCRA. The complaint is styled
as McConnell v. FEC.

Appointment of Michael E. Toner to Com-

mission; Commissioner Darryl Wold departs.
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Appendix 2
Chronology of Events

April
15 —
18 —
22-24—

23 —

30 —

May
9 —
14 —
14 —
22-24—

24 —

June

4-5 —
22 —

26-28—
July
12 —

15 —
15 —

August
1 —

Quarterly report due

FEC approves Notice of Proposed
Rulemaking on reducing administrative fines
for late filers and nonfilers.

FEC holds conference for corporations in
Washington, DC.

FEC submits amended FY2003 budget re-
guest seeking additional $5,366,200 and 31
full-time employees in order to fund imple-
mentation of BCRA.

FEC approves Voting Systems Standards
for release and publication.

FEC approves Notice of Proposed
Rulemaking on implementing BCRA'’s “soft
money” provisions.

Revised Campaign Guide for Nonconnected
Committees available.

FEC submits 23 legislative recommenda-
tions to Congress and President.

FEC holds conference for trade associations
in Washington, DC.

FEC approves “Brokerage Loans and Lines
of Credit” final rules.

FEC issues Annual Report 2001.

FEC holds public hearing on “Soft Money.”
FEC approves “Soft Money” rules, meeting
90-day deadline of BCRA.

FEC holds conference for membership and
labor organizations.

FEC approves revisions to National Mail
Voter Registration Form.

Quarterly report due.

FEC releases semi-annual PAC count.

FEC approves Notice of Proposed
Rulemaking on “Electioneering Communica-
tions.”
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15 — FEC approves Notice of Proposed
Rulemaking on “Contribution Limitations and
Prohibitions.”

22 — FEC approves Notice of Proposed
Rulemaking on “Disclaimers, Fraudulent
Solicitation, Civil Penalties and Personal
Use of Campaign Funds.”

28-29— FEC holds public hearing on “Electioneering
Communications.”

29 — Revised Campaign Guide for Congressional

Candidates and Committees available.

September
9 — Congressional fundraising summary.
12 — FEC approves Notice of Proposed
Rulemaking on “Coordinated and Indepen-
dent Expenditures.”

October
2 — FEC holds “New Soft Money Rules”
roundtable.
3 — ADR Program made permanent.
11 — FEC approves Notice of Proposed
Rulemaking on “BCRA Reporting.”
11 — FEC approves “Electioneering Communica-
tions” final rules.
11 — FEC approves “FCC Database on Election-
eering Communications” interim final rules.
15 — FEC publishes filing dates for Hawaii 2nd
District special election.
15 — Quarterly report due.
23-24— FEC holds public hearing on “Coordinated
and Independent Expenditures.”
24 — Pre-General report due.

November
5 — Post-General report due.
8 — FEC approves “Contribution Limitations and
Prohibitions” final rules.
25 — FEC approves “Disclaimers, Fraudulent
Solicitation, Civil Penalties and Personal
Use of Campaign Funds” final rules.
29 — FEC approves “Interim Reporting Proce-
dures” policy statement.
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December
4-5 — Oral arguments on McConnell v. FEC before

three-judge District Court panel.

5 — FEC approves “Coordinated and Indepen-
dent Expenditures” final rules.

6 — Appointment of Ellen L. Weintraub to Com-
mission.

9 — Commissioner Karl Sandstrom departs.

12 — FEC approves “BCRA Reporting” final rules.

18 — Commission elects Ellen L. Weintraub Chair
and Bradley A. Smith Vice Chairman for
20083.

19 — FEC approves Notice of Proposed
Rulemaking on “Leadership PACs.”

19 — FEC approves “Millionaires’ Amendment”
interim final rules, completing BCRA
rulemaking within 270 days of enactment of
BCRA.
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FEC Organization Chart

The Commissioners

David M. Mason, Chairman’

Karl J. Sandstrom, Vice Chair-
man?

Michael E. Toner, Commissioner
Danny L. McDonald, Commis-
sioner

Bradley A. Smith, Commissioner
Scott E. Thomas, Commissioner
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General Counsel
Lawrence H. Norton

Staff Director
James A. Pehrkon

Inspector General
Lynne McFarland

Enforcement

Litigation

Policy?

Public Financing,
Ethics and
Special Projects

Deputy Staff Director
for Management

Deputy Staff Director
for Audit & Review

Commission
Secretary

Administration [

Data Systems
Development

Administrative
Review f—

Planning and

Management [

" Ellen L. Weintraub was elected 2003 Chair.
2Bradley A. Smith was elected 2003 Vice Chairman.
3 Policy covers regulations, advisory opinions, legal review and administrative law.

Congressional
Affairs

Audit

Equal Employment
Opportunity

Reports
Analysis

Information

Alternative Dispute
Resolution

Election
Administration

Personnel
Labor/Management

Press Office

Public
Disclosure




This appendix briefly describes the offices within
the Commission, located at 999 E Street, NW, Wash-
ington, DC 20463. The offices are listed alphabeti-
cally, with local telephone numbers given for offices
that provide services to the public. Commission of-
fices can also be reached toll-free at 800-424-9530
and locally at 202-694-1100.

Administration

The Administration Division consists of a Finance
Office and an Administration Office. The Finance Of-
fice administers the agency’s accounting and payroll
programs. The Administration Office is responsible for
procurement, contracting, space management,
records management, telecommunications, building
security and maintenance. In addition, the office
handles printing, document reproduction and mail
services.

Audit

Many of the Audit Division’s responsibilities con-
cern the Presidential public funding program. The
division evaluates the matching fund submissions of
Presidential primary candidates and determines the
amount of contributions that may be matched with
federal funds. As required by law, the division audits
all public funding recipients.

In addition, the division audits those committees
that, according to FEC determinations, have not met
the threshold requirements for substantial compliance
with the law. Audit Division resources are also used in
the Commission’s investigations of complaints.

Commission Secretary

The Commission Secretary is responsible for all
administrative matters relating to Commission meet-
ings, as well as Commission votes taken outside of
the meetings. This includes preparing meeting agen-
das, agenda documents, Sunshine Act notices, meet-
ing minutes and vote certifications.
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FEC Offices

The Secretary also logs, circulates and tracks nu-
merous materials not related to Commission meet-
ings, and records the Commissioners’ votes on these
matters. All matters on which a vote is taken are en-
tered into the Secretary’s database.

Commissioners

The six Commissioners—no more than three of
whom may represent the same political party—are
appointed by the President and confirmed by the Sen-
ate.

The Commissioners serve full time and are respon-
sible for administering and enforcing the Federal Elec-
tion Campaign Act. They generally meet twice a
week, once in closed session to discuss matters that,
by law, must remain confidential, and once in a meet-
ing open to the public. At these meetings, they formu-
late policy and vote on significant legal and adminis-
trative matters.

Congressional, Legislative and
Intergovernmental Affairs

This office serves as primary liaison with Congress
and Executive Branch agencies. The office is respon-
sible for keeping Members of Congress informed
about Commission decisions and, in turn, for keeping
the agency up to date on legislative developments.
Local phone: 202-694-1006; toll-free 800-424-9530.

Data Systems Development

This division provides computer support for the
entire Commission. Its responsibilities are divided into
two general areas.

In the area of campaign finance disclosure, the
Data Systems Development Division enters informa-
tion into the FEC database from all reports filed by
political committees and other entities. The division is
also responsible for the computer programs that sort
and organize campaign finance data into indexes.

These indexes permit a detailed analysis of cam-
paign finance activity and provide a tool for monitoring
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contribution limits. The indexes are available online
through the Data Access Program (DAP), a sub-
scriber service managed by the division. The division
also publishes the Reports on Financial Activity series
of periodic studies on campaign finance and gener-
ates statistics for other publications.

Among its duties related to internal operations, the
division provides computer support for the agency’s
automation systems and for administrative functions
such as management information, document tracking,
personnel and payroll systems as well as the MUR
prioritization system.

Local phone: 202-694-1250; toll-free phone: 800-
424-9530.

Equal Employment Opportunity
(EEO) and Special Programs

The EEO Office advises the Commission on the
prevention of discriminatory practices and manages
the agency’s EEO Program.

The office is also responsible for developing a Spe-
cial Emphasis Program tailored to the training and
advancement needs of women, minorities, veterans,
special populations and disabled employees. In addi-
tion, the EEO office recommends affirmative action
recruitment, hiring and career advancement. The
office encourages the informal resolution of com-
plaints during the counseling stage.

Additionally, the office develops and manages a
variety of agency-wide special projects. These include
the Combined Federal Campaign, the U.S. Savings
Bonds Drive and workshops intended to improve em-
ployees’ personal and professional lives.

General Counsel

The General Counsel’s Office consists of four Divi-
sions. The Policy Division drafts, for Commission
consideration, advisory opinions and regulations as
well as other legal memoranda interpreting the federal
campaign finance law. In addition, the Policy Division
provides legal advice in response to legislative inquir-
ies and advises other divisions within the agency on
legal matters. The Policy Division also provides staff

Appendices

training throughout the agency concerning changes in
the law. The Enforcement Division investigates al-
leged violations of the law, negotiates conciliation
agreements and recommends civil penalties for indi-
viduals and entities that have violated the Act. The
Litigation Division handles all civil litigation, including
Title 26 cases that come before the Supreme Court,
and represents and advises the Commission regard-
ing any legal actions brought by or against the Com-
mission. The Public Financing, Ethics and Special
Projects (PFESP) Division provides legal advice to
the Commission on matters relating to the public fi-
nancing program, including eligibility matters, audit
reviews and repayments. In addition, PFESP is re-
sponsible for all of the enforcement matters that relate
to publicly funded candidates. PFESP also reviews all
Title 2 (non-Presidential) audit reports, handles all
enforcement matters stemming from these audits, is
responsible for debt settlement reviews and adminis-
trative termination reviews and administers the
Commission’s ethics program.

Information

In an effort to promote voluntary compliance with
the law, the Information Division provides technical
assistance to candidates, committees and others
involved in elections through the Internet, letters,
phone conversations, publications and conferences.
Responding to phone and written inquiries, members
of the staff provide information on the statute, FEC
regulations, advisory opinions and court cases. Staff
also lead workshops on the law and produce guides,
pamphlets and videos on how to comply with the law.
Located on the second floor, the division is open to
the public. Local phone: 202-694-1100; toll-free
phone: 800-424-9530 (press 1, then 3 on a touch-
tone phone).

Inspector General

The FEC’s Inspector General (IG) has two major
responsibilities: to conduct internal audits and investi-
gations to detect fraud, waste and abuse within the
agency and to improve the economy and effective-
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ness of agency operations. The |G is required to re-
port its activities to Congress on a semiannual basis.
These reports may include descriptions of any serious
problems or deficiencies in agency operations as well
as corrective steps taken by the agency.

Law Library

The Commission law library, a government docu-
ment depository, is located on the eighth floor and is
open to the public. The library contains a basic refer-
ence collection, which includes materials on cam-
paign finance reform, election law and current political
activity. Visitors to the law library may use its comput-
ers to access the Internet and FEC databases. FEC
advisory opinions and computer indices of enforce-
ment proceedings (MURSs) may be searched in the
law library or the Public Disclosure Division. Local
phone: 202-694-1600; toll-free: 800-424-9530.

Office of Administrative Review

The Office of Administrative Review (OAR) was
established in 2000 after statutory amendments per-
mitted the Commission to impose civil money penal-
ties for violations of certain reporting requirements.
Under the program, if the Commission finds “reason
to believe” (RTB) that a committee failed to file a re-
quired report or notice, or filed it late, it will notify the
committee of its finding and the amount of the pro-
posed civil money penalty. Within 40 days, the com-
mittee may challenge the RTB finding. OAR reviews
these challenges and may recommend that the Com-
mission uphold the RTB finding and civil money pen-
alty, uphold the RTB finding but modify or waive the
civil money penalty, determine that no violation oc-
curred or terminate its proceedings. OAR also serves
as the Commission’s liaison with the U.S. Department
of the Treasury on debt collection matters involving
unpaid civil money penalties under this program.

69

Office of Alternative Dispute
Resolution

The FEC established the Alternative Dispute Reso-
lution (ADR) office to provide parties in enforcement
actions with an alternative method for resolving com-
plaints that have been filed against them or for ad-
dressing issues identified in the course of an FEC
audit. The program is designed to promote compli-
ance with the federal campaign finance law and Com-
mission regulations, and to reduce the cost of pro-
cessing complaints by encouraging settlements out-
side the agency’s normal enforcement track.

Office of Election Administration

The Office of Election Administration (OEA) assists
state and local election officials by responding to in-
quiries, publishing research and conducting work-
shops on all matters related to election administration.
Additionally, OEA answers questions from the public
and briefs foreign delegations on the U.S. election
process, including voter registration and voting statis-
tics.

Local phone: 202-694-1095; toll-free phone: 800-
424-9530 (press 4 on a touch-tone phone).

Personnel and Labor/Management
Relations

The Personnel Office provides policy guidance and
operational support to managers and staff in a variety
of human resource management areas, including
position classification, training, job advertising, recruit-
ment and employment. The office also processes
personnel actions such as step increases, promotions
and leave administration. In addition, the office per-
forms personnel records maintenance and offers em-
ployee assistance program counseling. Finally, the
Personnel office administers the Commission’s labor-
management relations program and provides a com-
prehensive package of employee benefits, wellness
and family-friendly programs.
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Planning and Management

This office develops the Commission’s budget and,
each fiscal year, prepares a management plan deter-
mining the allocation and use of resources throughout
the agency. Planning and Management monitors ad-
herence to the plan and provides monthly reports
measuring the progress of each division in achieving
the plan’s objectives.

Press Office

Staff in the Press Office are the Commission’s offi-
cial media spokespersons. In addition to publicizing
Commission actions and releasing statistics on cam-
paign finance, they respond to all questions from rep-
resentatives of the print and broadcast media. Lo-
cated on the first floor, the office also handles re-
quests under the Freedom of Information Act. Local
phone: 202-694-1220; toll-free 800-424-9530 (press 1
on a touch-tone phone).

Public Disclosure

The Public Disclosure Division processes incoming
campaign finance reports from federal political com-
mittees and makes the reports available to the public.
Located on the first floor, the division’s Public
Records Office has a library with ample work space
and knowledgeable staff to help researchers locate
documents and computer data. The FEC encourages
the public to review the many resources available,
which include computer indexes, advisory opinions
and closed MURs.

The division’s Processing Office receives incoming
reports and processes them into formats that can be
easily retrieved. These formats include paper, micro-
film and digital computer images that can be easily
accessed from terminals in the Public Records Office
and those of agency staff.

The Public Disclosure Division also manages
Faxline, an automated faxing service for ordering FEC
documents, forms and publications, available 24
hours a day, 7 days a week.
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Local phone: 202-694-1120; toll-free phone: 800-
424-9530 (press 3 on a touch-tone phone); Faxline:
202-501-3413.

Reports Analysis

Campaign finance analysts assist committee offi-
cials in complying with reporting requirements and
conduct detailed examinations of the campaign fi-
nance reports filed by political committees. If an error,
omission or prohibited activity (e.g., an excessive
contribution) is discovered in the course of reviewing
a report, the analyst sends the committee a letter
which requests that the committee either amend its
reports or provide further information concerning a
particular problem. By sending these letters (RFAIs),
the Commission seeks to ensure full disclosure and to
encourage the committee’s voluntary compliance with
the law. Analysts also provide frequent telephone
assistance to committee officials and encourage them
to call the division with reporting questions or compli-
ance problems. Local phone: 202-694-1130; toll-free
phone 800-424-9530 (press 2 on a touch-tone
phone).

Staff Director and Deputy Staff
Directors

The Staff Director is responsible for appointing
staff, with Commission approval, and for implementing
agency policy. The Staff Director monitors the admin-
istration of the agency by overseeing the
Commission’s public disclosure activities, audit pro-
gram, outreach efforts and review of reports.

Two Deputy Staff Directors assist in this supervi-
sion, one in the areas of budget, administration and
computer systems and the other in the areas of audit
and review.



71

Appendix 5
Statistics on Commission
Operations
Summary of Disclosure Files
Total Filers Filers Continuing | Number of | Gross Receipts Gross
Existing in [ Terminated | Filers as of |Reportsand in 2002 Expenditures
2002 as of 12/31/02 |Statements (dollars) in 2002
12/31/02 in 2002 (dollars)
Presidential Candidate 254 49 205 476 17,574,833 26,297,530
Committees
Senate Candidate Committees 567 153 414 3,951 410,878,206 380,989,618
House Candidate Committees 2,606 690 1,916 26,049 656,362,442 636,039,444
Party Committees
Federal Party Committees 592 141 451 5,104 | 1,463,327,331 1,475,450,141
Reported Nonfederal 194 12 182 631 685,214,286 712,063,343
Party Activity
Delegate Committees 8 5 3 6 15,066 16,764
Nonparty Committees
Labor Committees 337 20 317 3,867 167,613,721 157,862,766
Corporate Committees 1,742 219 1,523 17,179 195,088,306 179,566,144
Membership, Trade and 2,515 279 2,236 22,253 345,068,453 339,156,333
Other Committees
Communication Cost Filers 287 1 286 111 0 10,447,847
Independent Expenditures by 348 30 318 176 1,249,509 2,149,070
Persons Other Than
Political Committees
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Divisional Statistics for Calendar Year 2002
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Reports Analysis Division

Documents processed

Reports reviewed

Telephone assistance and meetings

Requests for additional information (RFAIs)

Second RFAIls

Data coding and entry of RFAIs and
miscellaneous documents

Compliance matters referred to Office
of General Counsel or Audit Division

Data Systems Development Division *
Documents receiving Pass | coding
,  Documents receiving Pass Il coding
Documents receiving Pass | entry
Documents receiving Pass Ill entry
Transactions receiving Pass Il entry
* In-house
* Contract

Public Disclosure Division

Campaign finance material processed
(total pages)

Cumulative total pages of documents
available for review

Requests for campaign finance reports

Visitors

Total people served

Information telephone calls

Computer printouts provided

Faxline requests

Total income (transmitted to U.S. Treasury)

Contacts with state election offices

Notices of failure to file with state
election offices

Total

19,932
46,882
18,440
10,593

3,900

15,096

16

27,224
55,685
79,803
30,739

1,409,409
347,510

3,087,490

22,450,832
5,054
7,527

23,559
10,978
31,827
553
18,251
4,219

12

* Computer coding and entry of campaign finance information
occur in two phases. In the first phase, Pass |, summary informa-
tion is coded and entered into the computer within 48 hours of the

Commission’s receipt of the report. During the second phase, Pass

111, itemized information is coded and entered.

Total

Administrative Division
Contracting and procurement transactions
Publications prepared for print
Pages of photocopying

Information Division

Telephone inquiries

Information letters

Distribution of FEC materials

Prior notices (sent to inform filers
of reporting deadlines)

Other mailings

Visitors

Public appearances by Commissioners
and staff

Roundtable workshops

Publications

Press Office

News releases

Telephone inquiries from press

Visitors

Freedom of Information Act
(FOIA) requests

Fees for materials requested under FOIA
(transmitted to U.S. Treasury)

Office of Election Administration
Telephone inquiries
National surveys conducted
Individual research requests
Materials distributed *
Election presentations/conferences
Foreign briefings
Publications
Public Hearings

1,230
16
21,600,200

31,546
172
5,424

24,150
25,673
90

17
3
29

135
8,168
1,055

28

3,715

344
18,170
37

95

6

1

* Figure includes National Voter Registration Act materials.
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Audit Reports Publicly Released

Total

Office of General Counsel
Advisory opinions
Requests pending at beginning of 2002 5
Requests received 5
Issued 15
Not issued 3
Pending at end of 2001 2
Compliance cases

Pending at beginning of 2002 166
Opened 118
Closed 98
Pending at end of 2002 186
Law Library
Telephone inquiries 768
Visitors 542
Legal Review FECA
Pending at beginning of 2002 7
Opened in 2002 29
Closed in 2002 27
Pending at end of 2002 9
Litigation
Cases pending at beginning of 2002 35
Cases opened 21
Cases closed 15
Cases pending at end of 2002 41
Cases won 8
Cases lost 1
Cases won/lost 2
Miscellaneous Cases* 4
Regulations
Notices of Proposed Rulemaking 9
Final or Interim Final Rules with
Explanation and Justification 12
Public Rulemaking Hearings 4

Tln annual reports previous to 1994, the category “compliance
cases” included only Matters Under Review (MURs). As a result of
the Enforcement Priority System (EPS), the category has been
expanded to include internally-generated matters in which the
Commission has not yet made reason to believe findings.

*Three cases were voluntarily withdrawn by the plaintiff: one
was withdrawn prior to a deposition motion; two were withdrawn
after deposition motions. One case was concluded pursuant to a
settlement agreement.

Year Title 2* Title 261 Total
|
1976 3 1 4
1977 6 6 12
1978 98+ 10 108
1979 75% 9 84
19805 48+ 11 59
1981 27+% 13 40
1982 19 1 20
1983 22 0 22
1984 15 2 17
1985 4 9 13
1986 10 4 14
1987 12 4 16
1988 8 0 8
1989 2 7 9
1990 1 6 7
1991 5 8 13
1992 9 3 12
1993 10 2 12
1994 5 17 22
1995 12 0 12
1996 23 0 23
1997 7 6 13
1998 5 7 12
1999 20 7 27
2000 14 0 14
2001 15 1 16
2002 20 13 33
Total 495 147 642

*Audits for cause: The FEC may audit any registered
political committee: 1) whose reports do not substantially comply
with the law; or 2) if the FEC has found reason to believe that the
committee has committed a violation. 2 U.S.C. §§438(b) and
4379(a)(2).

tTitle 26 audits: The Commission must give priority to these
mandatory audits of publicly funded committees.

*Random audits: Most of these audits were performed under
the Commission’s random audit policy (pursuant to the former 2
U.S.C. §438(a)(8)). The authorization for random audits was re-
pealed by Congress in 1979.
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Audits Completed by Audit Division, 1975 — 2002

Total
]
Presidential 126
Presidential Joint Fundraising 12
Senate 28
House 182
Party (National) 47
Party (Other) 159
Nonparty (PACs) 88
Total 642

Status of Audits, 2002

Pending Opened Closed Pending
at Beginning at End
of Year of Year
. ____________________________________________________|]
Presidential 17 0 14 3
Presidential Joint Fundraising 0 0 0 0
Senate 3 0 3 0
House 12 1 11 2
Party (National) 0 0 0 0
Party (Other) 2 6 1 7
Nonparty (PACs) 0 8 4 4
Total 34 15 33 16




2002-1

Interpretation of Allocation of Candidate Travel Ex-
penses; Interpretation (67 FR 5445, February 6,
2002)

2002-2

The Internet and Federal Elections; Candidate-Re-
lated Materials on Web Sites of Individuals, Corpora-
tions and Labor Organizations; Notice of Public Hear-
ing (67 FR 6883, February 14, 2002)

2002-3
Independent Expenditure Reporting; Final Rule (67
FR 12834, March 20, 2002)

2002-4

The Voting System Standards and an Opportunity to
Publicly Voice Previously Submitted Comments; No-
tice of Public Hearing (67 FR 13334, March 22, 2002)

2002-5
Administrative Fines; Notice of Proposed Rulemaking
(67 FR 20461, April 25, 2002)

2002-6
Candidate Debates; Petition for Rulemaking and No-
tice of Availability (67 FR 31164, May 9, 2002)

2002-7

Prohibited and Excessive Contributions: Non-Federal
Funds or Soft Money; Notice of Proposed Rulemaking
(67 FR 35654, May 20, 2002)

2002-8
Brokerage Loans and Lines of Credit; Final Rule (67
FR 38353, June 4, 2002)

2002-9

Reorganization of Regulations on “Contribution” and
“Expenditure”; Notice of Proposed Rulemaking (67 FR
40881, June 14, 2002)

2002-10
Independent Expenditure Reporting; Final Rule and
Effective Date (67 FR 40586, June 13, 2002)
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2002 Federal Register
Notices

2002-11

Prohibited and Excessive Contributions: Non-Federal
Funds or Soft Money; Final Rule (67 FR 49064, July
29, 2002)

2002-12

Reorganization of Regulations on “Contribution” and
“Expenditure”; Final Rule (67 FR 50582, August 5,
2002)

2002-13
Electioneering Communications; Notice of Proposed
Rulemaking (67 FR 51131, August 7, 2002)

2002-14

Contribution Limitations and Prohibitions; Notice of
Proposed Rulemaking (67 FR 54366, August 22,
2002)

2002-15

Disclaimers, Fraudulent Solicitation, Civil Penalties
and Personal Use of Campaign Funds; Notice of Pro-
posed Rulemaking (67 FR 55348, August 29, 2002)

2002-16

Coordinated and Independent Expenditures; Notice of
Proposed Rulemaking (67 FR 60042, September 24,
2002)

2002-17
Contribution Limitations and Prohibitions; Cancellation
of Public Hearing (67 FR 62410, October 7, 2002)

2002-18

Filing Dates for the Hawaii Special Election in the 2nd
Congressional District (67 FR 63658, October 15,
2002)

2002-19

Bipartisan Campaign Reform Act of 2002 Reporting;
Notice of Proposed Rulemaking (67 FR 64555, Octo-
ber 21, 2002)
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2002-20
Electioneering Communications; Final Rule (67 FR
65190, October 23, 2002)

2002-21

FCC Database on Electioneering Communications;
Interim Final Rules with Requests for Comments (67
FR 65212, October 23, 2002)

2002-22
Contribution Limitations and Prohibitions; Final Rule
(67 FR 69928, November 19, 2002)

2002-23

Filing Dates for the Hawaii Special Election in the 2nd
Congressional District (67 FR 70599, November 25,
2002)

2002-24
FEC Policy Statement: Interim Reporting Procedures
(67 FR 71075, November 29, 2002)

2002-25

Disclaimers, Fraudulent Solicitation, Civil Penalties
and Personal Use of Campaign Funds; Final Rule (67
FR 76962, December 13, 2002)

2002-26
Bipartisan Campaign Reform Act of 2002 Reporting;
Final Rule (68 FR 404, January 3, 2003)

2002-27
Coordinated and Independent Expenditures; Final
Rule (68 FR 421, January 3, 2003)

2002-28
Leadership PACs; Notice of Proposed Rulemaking
(67 FR 78753, December 26, 2002)

2002-29
BCRA Technical Amendments; Final Rule (67 FR
78679, December 26, 2002)
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2002-30

Contribution Limitations and Prohibitions; Delay of
Effective Date and Correction; Final Rule (67 FR
78959, December 27, 2002)

2002-31

Brokerage Loans and Lines of Credit; Final Rule and
Announcement of Effective Date (67 FR 79844, De-
cember 31, 2002)
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This appendix summarizes the regulatory changes
the Commission has made as a result of the Biparti-
san Campaign Reform Act of 2002. The excerpts are
arranged chronologically.

Nonfederal Fund or “Soft Money”

On June 22, 2002, the Commission promulgated
new and revised rules based on provisions of the
Bipartisan Campaign Reform Act of 2002 (BCRA) that
restrict and, in some cases, ban the receipt, solicita-
tion and use of nonfederal funds (sometimes called
“soft money”). These rules:

* Prohibit national parties from raising or spending
nonfederal funds;

* Require state, district and local party committees to
fund certain “federal election activities” with federal
funds and, in some cases, with money raised ac-
cording to new limitations, prohibitions and reporting
requirements (i.e., “Levin funds™"), or with a combi-
nation of such funds; and

¢ Address fundraising by federal and nonfederal can-
didates and officeholders on behalf of party commit-
tees, other candidates and nonprofit organizations.

The final rules and their Explanation and Justifica-
tion were published in the July 29 Federal Register
(67 FR 49064) and are available on the FEC web site
at http://www.fec.gov/pdf/nprm/soft_money_nprm/
fr67n145p49063.pdf.

Part I: General Information and Terminology
Organization. In order to implement the BCRA, the

Commission has revised its existing regulations and

added new 11 CFR part 300, which contains most of

the rules governing party committees’ use of

nonfederal funds and the so-called “Levin funds.” New

part 300 contains five subparts, which address the

use of nonfederal funds by each of the following enti-

ties:

* National party committees;

» State, district and local party committees;

* Federal candidates and officeholders;

'See p. 80 for a full description of “Levin funds.”
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» State and local candidates; and

* Tax-exempt organizations.

The rules applicable to each of these entities are
addressed in detail below, in Part II: Application.
Federal election activity. Many provisions of the

BCRA are framed in terms of “federal election activi-

ties.” As used in 11 CFR part 300, “federal election

activity” means any of the following activities:

* Voter registration activity during the 120 days before
a regularly-scheduled federal election and ending on
the day of that election;

* Voter identification, generic campaign activities? and
get-out-the-vote activities that are conducted in con-
nection with an election in which one or more candi-
dates for federal office appear on the ballot (regard-
less of whether state or local candidates also appear
on the ballot);

* A public communication® that refers to a clearly
identified federal candidate and that promotes, sup-
ports, attacks or opposes any federal candidate
(This definition applies regardless of whether a
nonfederal candidate is also mentioned or identified
in the communication and regardless of whether the
communication expressly advocates a vote for or
against a federal candidate.); and

* Services provided by an employee of a state, district
or local party committee who spends more than 25
percent of his or her compensated time during that
month on activities in connection with a federal elec-
tion. 11 CFR 100.24(b).

The Commission has also adopted regulations at

11 CFR 100.24(a) that define certain terms used in

the above definition of “federal election activity”:

* “In connection with an election in which a candidate
for federal office appears on the ballot” means:

2“Generic campaign activity” means a public communi-
cation that promotes or opposes a political party and does
not promote or oppose a clearly identified federal or
nonfederal candidate. 11 CFR 100.25.

8 A “public communication” means any communication
by means of television (including cable and satellite), radio,
newspaper, magazine, billboard, mass mailing, telephone
bank or any other form of general public political advertis-
ing. Communications over the Internet are not included in
this definition of public communication. 11 CFR 100.26.


http://www.fec.gov/pdf/nprm/soft_money_nprm
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¢ In an even-numbered year, the period beginning
on the day of the earliest filing deadline for primary
election ballot access under state law—or on
January 1 in states that do not hold primaries—
and ending on the day of the general election or
the general election runoff if a runoff is held; or

¢ In an odd-numbered year, the period beginning
on the day that the date is set for a special election
in which a federal candidate appears on the ballot,
and ending on the day of that election.

* “Voter registration activity” means contacting indi-
viduals by telephone, in person or by other individu-
alized means to assist them in registering to vote.
This activity includes, but is not limited to, printing
and distributing registration and voting information,
providing individuals with voter registration forms
and assisting individuals with completing and filing
these forms.

* “Get-out-the-vote activity” means contacting regis-
tered voters by telephone, in person or by other
individualized means in order to assist them in voting
(unless the activity is undertaken by state or local
candidates and/or officeholders, or an organization
of such candidates or officeholders, and refers only
to one or more state or local candidates). This activ-
ity includes, but is not limited to:

* Providing individual voters, within 72 hours of an
election, with information about when and where
polling places are open; and

* Transporting, or offering to transport, voters to
polling places.

* “Voter Identification” means creating or enhancing
voter lists by adding information about voters’ likeli-
hood of voting in a particular election or voting for a
particular candidate (unless the activity is under-
taken by state or local candidates and/or officehold-
ers, or an organization of such candidates or office-
holders, and refers only to one or more state or local
candidates).

The regulations also identify activities that are not
included in the definition of “federal election activity.”
These are:

* A public communication that refers solely to one or
more clearly identified candidate(s) for state or local
office and does not promote, support, attack or op-
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pose a clearly identified candidate for federal office.
A public communication would, however, be consid-
ered a federal election activity if it constituted voter
registration, generic campaign activity, get-out-the-
vote activity or voter identification;

* A contribution to a candidate for state or local office,
unless the contribution is designated for voter regis-
tration, voter identification activity, generic campaign
activity, get-out-the vote activity, employee services
for these activities or a public communication;

* The costs of state, district or local political conven-
tions, meetings or conferences; and

* The costs of grassroots campaign materials that
name or depict only a candidate for state or local
office. 11 CFR 100.24(c).

Agent. In most cases, regulations that apply to a
party committee, a federal candidate or officeholder or
a state or local candidate also apply to any “agent”
acting on behalf of that individual or organization. For
the purposes of 11 CFR part 300, the term “agent” is
defined as any person who has “actual authority, ei-
ther express or implied” to engage in specifically-
listed activities on behalf of another person or organi-
zation. 11 CFR 300.2(b).

Directly or indirectly established, maintained, fi-
nanced or controlled. Most of the new regulations that
apply to a party committee or a federal candidate or
officeholder also apply to any entity “directly or indi-
rectly established, maintained, financed or controlled”
by the committee, candidate or officeholder. The new
regulation at 11 CFR 300.2(c), which is based on the
existing “affiliation” regulation at 11 CFR 100.5(g)(4),
includes a series of factors that must be considered,
in the context of an overall relationship, to determine
whether the presence of one or more of these factors
indicates that the individual or committee established,
finances, maintains or controls the organization. An
entity will not be considered to be directly or indirectly
established, financed, maintained or controlled based
solely upon activities undertaken before November 6,
2002.
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Part ll: Application

National Party Committees, Including National
Congressional Campaign Committees

General prohibitions. Beginning on November 6,
2002, national party committees may not solicit,* re-
ceive, direct to another person or spend nonfederal
funds, that is, funds that are not subject to the limits,
prohibitions and reporting requirements of the Act.
Moreover, such committees must use only federal
funds to raise funds that are used, in whole or in part,
for expenditures and disbursements for federal elec-
tion activity. 11 CFR 300.10.

Tax-exempt organizations. National party commit-
tees may not solicit funds for, or make or direct dona-
tions to, tax-exempt 501(c) organizations, or an orga-
nization that has applied for this tax status, if the orga-
nization makes expenditures or disbursements in
connection with federal elections, including federal
election activity.> 11 CFR 300.11(a). The committee
may establish whether or not the organization makes
expenditures or disbursements in connection with
federal elections by obtaining a signed certification
from an authorized representative of the organization.
The certification should state that within the current
election cycle the organization has not made, and
does not intend to make, such expenditures and dis-
bursements, including payments for debts incurred in
an earlier cycle.® 11 CFR 300.11(c) and (d).

4 For the purposes of 11 CFR part 300, to “solicit”
means to “ask that another person make a contribution,
donation, transfer of funds, or otherwise provide anything of
value, whether the contribution, donation, transfer of funds,
or thing of value, is to be made or provided directly, or
through a conduit or intermediary.” Merely providing infor-
mation or guidance as to the requirement of a particular law
does not constitute a solicitation. 11 CFR 300.2(m).

®Note that national party committees may solicit funds
for, or make or direct donations to, permissible tax-exempt
organizations only if the funds are subject to the limitations,
prohibitions and reporting requirements of the Act.

% In no case is a committee prohibited from responding
to a request for information about a tax-exempt group that
shares the party’s political or philosophical goals. 11 CFR
300.11(f).
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National party committees may solicit funds for, or
make or direct donations to, so-called “527 organiza-
tions” only if these organizations are:

e Political committees under Commission regulations;
or

» State, district or local party committees or authorized
campaign committees of state or local candidates.
11 CFR 300.11(a)(3).

Office Building Funds. After November 5, 2002,
national party committees may no longer accept funds
into party office building accounts and may not use
such funds for the purchase or construction of any
office facility. Any funds remaining in an office building
account on November 6 must be disgorged to the
U.S. Treasury or returned to donors no later than
December 31, 2002. Any refund check not cashed by
February 28, 2003, must be disgorged to the Treasury
by March 31. 11 CFR 300.12.

Transition rules. If a national party committee has
nonfederal funds in its possession on November 6,
2002, it may use these funds to retire outstanding
debts or other obligations relating to the 2002 elec-
tions, including runoff elections and recounts, until
January 1, 2003. Any remaining nonfederal funds
must be disgorged to the Treasury or returned to do-
nors no later than December 31, 2002. Any refund
checks not cashed by February 28, 2003, must be
disgorged to the Treasury by March 31. The
nonfederal accounts of national party committees
must file termination reports with the Commission
disclosing the disposition of all funds deposited in
nonfederal accounts and building fund accounts. 11
CFR 300.12 and 300.13.

State, District and Local Party Committees and
Organizations
Under the new regulations, state, district and local
party committees that have receipts or make dis-
bursements for federal election activity may maintain,
as appropriate, up to four different types of accounts:
* Federal accounts, for deposit of funds that comply
with the limitations, prohibitions and reporting re-
quirements of the Act;
* Nonfederal accounts, for deposit of funds that are
governed by state law;
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¢ Allocation accounts, which may be established to
make allocable expenditures and disbursements;
and

e Levin accounts, for deposit of a new category of
funds, called “Levin funds,” that comply with some of
the limits and prohibitions of the Act and are also
governed by state law.”

Levin funds. A state, district or local party commit-
tee may spend only those Levin funds that it raises for
itself, and these funds can be used only for certain
types of voter registration, voter identification, get-out-
the-vote and generic campaign activity. Note that
certain types of federal election activities may not be
financed with Levin funds:

* Public communications that refer to a clearly identi-
fied candidate; and

* The services of employees who devote more than
25 percent of their compensated time to activities in
connection with a federal election.

National party committees may not raise or spend
Levin funds.

When a party committee receives a donation of
Levin funds, this donation:

* Must be permissible under the laws of the state in
which the party committee raising and spending the
funds is organized;

* May be solicited from some sources that cannot
contribute under the Act (e.g., corporations, unions
and federal government contractors) so long as the
donation is not from foreign nationals or from
sources that are impermissible under state law;

e |s limited to $10,000 in a calendar year from any
person, including any entity established, maintained,
financed or controlled by that person (if state law
limits donations to an amount less than $10,000,
then the lower limit applies); and

7 An organization may also deposit Levin funds in a
nonfederal account that must function as a nonfederal and
Levin account. In order to make a disbursement of Levin
funds from such an account, the organization must be able
to show through a reasonable accounting method approved
by the Commission that the organization had received into
this account sufficient federal contributions or Levin dona-
tions to make the disbursement. 11 CFR 300.30(c)(3)(ii)-

Appendices

* Must be raised using only federal funds or Levin
funds to pay the direct costs of the fundraising (in-
cluding expenses for the solicitation of funds and for
the planning and administration of actual fundraising
activities and programs) if any portion of the funds
will be used for federal election activity. 11 CFR
300.31 and 300.32(a)(4).

Each state, district and local party committee has a
separate Levin fund donation limit, and such commit-
tees are not considered to be affiliated for the pur-
poses of determining Levin fund donation limits. Levin
funds expended or disbursed by a given state, district
or local party committee must be raised solely by that
particular committee, and these committees cannot
raise Levin funds through joint fundraising efforts or
accept transfers of Levin funds from other commit-
tees. Additionally, these committees cannot accept or
use as Levin funds any funds that come from, or in
the name of, a national party committee, federal can-
didate or federal officeholder. 11 CFR 300.31 and
300.34(b).

Levin fund expenditures and disbursements. As a
general rule, state, district and local party committees
must use federal funds to make expenditures and
disbursements for federal election activity.® 11 CFR
300.32(a)(2). However, as long as certain conditions
are met, a state, district, or local party committee may
use Levin funds to pay for part, or is some limited
circumstances, all of the following types of federal
election activity:®
* Voter registration activity during the period that be-

gins 120 days before the date of a regularly-sched-
uled federal election and ends on the day of that
election; and

* Voter identification, get-out-the vote activities or
generic campaign activity conducted in connection
with an election in which a federal candidate ap-

8 Additionally, an association or similar group of state or
local candidates or officeholders must use only federal
funds to make expenditures or disbursements for federal
election activity. 11 CFR 300.32(a)(1).

9 Levin funds may also be used for any purpose that is
not federal election activity as long as this use is lawful in
the state in which the committee is organized. 11 CFR
300.32(b)(2).
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pears on the ballot (regardless of whether a state or
local candidate also appears on the ballot). 11 CFR
300.32(b).

Levin funds may not be used, however, to pay for
any part of a federal election activity if:

* The activity refers to a clearly identified federal can-
didate; or

* Any portion of the funds will be used to pay for a
television or radio communication, other than a com-
munication that refers solely to a clearly identified
state or local candidate. 11 CFR 300.32(c).

Levin funds may be used to pay for the entirety of
permissible federal election activity disbursements
only if the party committee’s disbursements do not
exceed $5,000 in the aggregate in a calendar year.
Disbursements and expenditures that aggregate in
excess of $5,000 per year must be paid entirely with
federal funds or allocated between federal funds and
Levin funds, according to the minimum allocation
percentages described below. 11 CFR 300.33(a).

Allocating expenses. State, district and local party
committees that allocate federal election activity ex-
penses between federal and Levin funds must allo-
cate to their federal account one of following minimum
percentages, depending on the composition of the
ballot for that year:

* If a Presidential candidate, but no Senate candidate,
appears on the ballot, then at least 28 percent of the
expenses must be allocated to the federal account.

* If both a Presidential candidate and a Senate candi-
date appear on the ballot, then at least 36 percent of
the expenses must be allocated to the federal ac-
count.

* If a Senate candidate, but no Presidential candidate,
appears on the ballot, then at least 21 percent of the
expenses must be allocated to the federal account.

e If neither a Presidential nor a Senate candidate ap-
pear on the ballot, at least 15 percent of the ex-
penses must be allocated to the federal account.

An organization must make payments for allocable
expenses either from a federal account or from an
allocation account. If payments are made from a fed-
eral account, Levin funds may be transferred to this
account, during the 70-day window for such transfers,
in order to cover the Levin-fund portion of the ex-
pense. 11 CFR 300.33(d).
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Expenses that may not be allocated. Certain costs
of federal election activity are not allocable:

* Expenditures for public communications that refer to
a clearly identified federal candidate and that pro-
mote, support, attack or oppose any federal candi-
date must be paid entirely with federal funds.

* Salaries and wages for employees who spend more
than 25 percent of their compensated time per
month on federal election activities, or on activities in
connection with federal elections, must be paid en-
tirely with federal funds. Salaries and wages for em-
ployees who spend 25 percent or less of their com-
pensated time in this manner must be paid with
funds that comply with state law.

* The direct costs of raising federal funds to be used
for federal election activities must be paid with fed-
eral funds; if Levin funds are being raised, federal
funds or Levin funds may be used. No nonfederal
funds may be used to pay for an allocable portion of
the fundraising costs for federal or Levin funds used
for federal election activity. 11 CFR 300.33(c).

Office buildings. Under the amended Act and regu-
lations, a state, district or local party committee may
spend federal funds or nonfederal funds (including
Levin funds) to purchase or construct a party office
facility, so long as the funds are not contributed or
donated by a foreign national. If a committee chooses
to use nonfederal funds or Levin funds, the funds are
subject to state law, and the Act will not preempt the
limits and prohibitions of state law except to prohibit
donations by foreign nationals. Moreover, if
nonfederal or Levin funds are used, the office facility
must not be purchased or constructed for the purpose
of influencing the election of any federal candidate in
any particular election. If federal funds are used to
purchase or construct the facility, the Act will preempt
the limits and prohibitions of state law. 11 CFR
300.35(a) and (b).

Additionally, a state, district or local party commit-
tee may generate income by leasing out a portion of
its office building at the usual and normal charge. If
the building is purchased in whole or in part with
nonfederal funds, then all rental income must be de-
posited in the committee’s nonfederal account and
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used only for nonfederal purposes. The rental income
and its use must also comply with state law. If the
building is purchased entirely with federal funds, then
the rental income may be deposited in the
committee’s federal account. Any such income must
be disclosed in the committee’s reports to the Com-
mission. 11 CFR 300.35(c).

Reporting and recordkeeping for organizations that
are not political committees. A state, district or local
party committee (or an association of state or local
candidates or officeholders) that is not a political com-
mittee under the Act is not required to file reports, but
must be able to demonstrate through a reasonable
accounting method that it has enough funds on hand
that comply with the limits and prohibitions of the Act
to cover any payment of federal funds (or Levin funds)
that it makes for federal election activity. The organi-
zation must keep records to this effect and make
these records available to the Commission upon re-
quest. Payments by such organizations for federal
election activity are not “expenditures” for the purpose
of determining whether an organization qualifies as a
political committee with registration and reporting
requirements, unless the payment otherwise qualifies
as an expenditure under 2 U.S.C. §431(9)."° 11 CFR
300.36(a).

Reporting and recordkeeping for political commit-
tees.'' A state, district or local party committee (or an
association of state or local candidates or officehold-
ers) that is a political committee under the Act must
file on a monthly schedule and report all receipts and
disbursements of federal funds for federal election
activity, including the federal portion of allocated ex-

0 Certain organizations that make “expenditures,” as
defined at 11 CFR 100.8(a), in excess of $1,000 in a calen-
dar year become political committees under the Act and
must register and report with the Commission. 11 CFR
100.5. In a separate rulemaking, the Commission has reor-
ganized 11 CFR 100.7 and 100.8. See “Reorganization of
Regulations on “Contribution” and “Expenditure” (67 FR
50582, August 5, 2002).

""These requirements added by the BCRA are in addi-
tion to the Act’s existing requirements to report expenditures
of federal funds. 2 U.S.C. §434 and 11 CFR part 104.
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penses. 11 CFR 300.36(b)(1) and (b)(2). See also 11
CFR 100.5.

A state, district or local party committee that is a
political committee but that has less than $5,000 of
aggregate receipts and disbursements for federal
election activity per calendar year—and any associa-
tion of state or local candidates or officeholders that is
a political committee—must report all receipts and
disbursements of federal funds. (The party committee
need not report receipts and disbursements of Levin
funds.) Such a committee or association of candi-
dates and officeholders should not report federal
funds or Levin funds disbursed for federal election
activity as “expenditures” on their reports, unless the
disbursement otherwise qualifies as an expenditure.'
11 CFR 300.36(b)(1) and 300.36(c)(1). See also 2
U.S.C. §421(9) and 11 CFR 100.8.

A state, district or local party committee that has
$5,000 or more of aggregate receipts and disburse-
ments for federal election activity per calendar year
must disclose its activity in greater detail, including
receipts and disbursements of federal funds and of
Levin funds used for federal election activity. 11 CFR
300.36(b)(2) and 300.36(c)(1). Such a committee
must also report the allocation percentages used.

Contributions and expenditures of federal funds for
federal election activity apply toward the $50,000
threshold for determining whether a committee must
file its reports electronically under the Commission’s
mandatory electronic filing program. Receipts and
disbursements for federal election activity that do not
qualify as contributions and expenditures (including
Levin fund receipts and disbursements) do not, how-
ever, count toward this threshold. 11 CFR 104.18 and
300.36(c)(2). See also 11 CFR 100.7 and 100.8.

Tax exempt organizations. Like national party com-
mittees, state, district and local party committees may
not solicit funds for, or make or direct donations to,
tax-exempt 501(c) organizations, or to organizations
that have applied for tax-exempt status, if the organi-

2 Associations, or other similar organizations, of state or
local candidates may spend federally permissible funds for
federal election activity, but they cannot raise or spend
Levin funds.


https://expenditure.12
https://431(9).10

Appendices

zation makes expenditures or disbursements in con-

nection with federal elections, including federal elec-

tion activity.’®* Committees may solicit funds for, or

make or direct donations to, so-called “527 organiza-

tions” only if these organizations are:

e Political committees under Commission regulations;

» State, district or local party committees;

* Authorized campaign committees of state or local
candidates; or

¢ A political committee under state law that supports
only state or local candidates and that does not
make expenditures or disbursements in connection
with federal elections, including expenditures or
disbursements for federal election activity.

In order to establish whether or not an organization
makes expenditures or disbursements in connection
with federal elections, party committees may obtain a
signed certification from an authorized representative
of the organization. The certification should state that
within the current election cycle the organization has
not made, and does not intend to make, such expen-
ditures and disbursements, including payments for
debts incurred from making such expenditures and
disbursements in an earlier cycle. 11 CFR 300.37.

Contribution limit. In addition, the new rules raise
the individual contribution limit to a state party com-
mittee to $10,000 per year.

Fundraising by Federal Candidates and
Officeholders

The new regulations restrict and, in some cases,
prohibit the solicitation and use of nonfederal funds by
federal candidates and federal officeholders,™ includ-
ing agents acting on their behalf and entities that are
directly or indirectly established, maintained, financed

8In no case is a committee prohibited from responding
to a request for information about a tax-exempt group that
shares the party’s political or philosophical goals. 11 CFR
300.37(f).

“The regulations at 11 CFR 300.2(0) define an “Indi-
vidual holding Federal office” as an individual elected to or
serving in the office of the U.S. President or Vice President,
or in the U.S. Congress.
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or controlled by one or more federal candidate or
officeholder. 11 CFR 300.60 and 300.61.

Federal elections. Under the Act and regulations,
federal candidates and officeholders can only solicit,
receive, direct, transfer, spend or disburse federal
funds in connection with a federal election or for fed-
eral election activity in amounts subject to the limits,
prohibitions and reporting requirements of the Act. 11
CFR 300.61.

Nonfederal elections. Federal candidates and of-
ficeholders can only solicit, receive, direct, transfer,
spend or disburse funds in connection with a
nonfederal election in amounts and from sources that
are both consistent with state law and not in excess of
the Act’s limits and prohibitions. However, if a federal
candidate or officeholder is also a candidate for state
or local office, then he or she may raise and spend
nonfederal funds that only comply with state law, so
long as the solicitation, receipt and spending of funds
refers only to the state or local candidate and/or an-
other state or local candidate for that same office.
Individuals simultaneously running for federal and
nonfederal office may only raise and spend federal
funds for the federal election. 11 CFR 300.62 and
300.63.

Attending, speaking or appearing as a featured
guest at a fundraising event. A federal candidate or
officeholder may attend, speak or be a featured guest
at a fundraising event for a state, district or local com-
mittee of a political party, including a fundraising
event at which nonfederal funds or Levin funds are
raised. The committees may advertise, announce or
otherwise publicize that a federal candidate or office-
holder will attend, speak or be a featured guest at the
fundraising event. Candidates and federal officehold-
ers may speak at such an event without restriction or
regulation. 11 CFR 300.64.

Tax-exempt organizations. A federal candidate or
officeholder may make a general solicitation on behalf
of a tax-exempt organization, without limits on the
source or amount of funds, if the organization does
not make expenditures or disbursements in connec-
tion with federal elections, including the federal elec-
tion activities listed below. Moreover, a candidate or
office holder may make a general solicitation on be-
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half of an organization that conducts activities in con-

nection with an election if:

* The organization’s principal purpose is not to con-
duct election activities, including the federal election
activities listed below; and

* The solicitation is not to obtain funds for activities in
connection with an election, including federal elec-
tion activities. 11 CFR 300.65(a) and (c). See
300.52(a)(2)(ii).

Under certain circumstances, a federal candidate
or officeholder may also make a specific solicitation
explicitly to obtain funds to pay for federal election
activities conducted by a tax-exempt organization
whose principal purpose is to undertake such activi-
ties. The federal election activities for which such a
specific solicitation may be made are:

* Voter registration activity during the period that be-
gins 120 days before the date of a regularly sched-
uled federal election and ends on the day of that
election; and

* Voter identification, get-out-the vote activity or ge-
neric campaign activity conducted in connection with
an election in which a federal candidate appears on
the ballot (regardless of whether a state or local
candidate also appears on the ballot). 11 CFR
300.65(c).

Such solicitations are permissible, however, only if
they are made solely to individuals and the amount
solicited does not exceed $20,000 during any calen-
dar year. 11 CFR 300.65(b) and (c).

Because the BCRA permits limited solicitations by
federal candidates and officeholders only for the spe-
cific federal election activities listed above, these indi-
viduals must not make any solicitations on behalf of a
501(c) organization, or an organization that has ap-
plied for this tax status, for other types of election
activities, such as public communications promoting
or supporting federal candidates. 300.65(d).

Determining “principal purpose.” A federal candi-
date or officeholder may determine a tax-exempt
organization’s “principal purpose” by obtaining a
signed certification from an authorized representative
of the organization stating that:

* The organization’s principal purpose is not to con-
duct election activities, including the federal election
activities listed above; and
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* The organization does not intend to pay debts in-
curred from making federal election disbursements
and expenditures (including debts for federal elec-
tion activity) in a prior election cycle. 11 CFR
300.65(e).

State and Local Candidates

The new regulations prohibit a state or local candi-
date or officeholder, or any agents acting on his or her
behalf,’s from spending nonfederal funds on a public
communication that refers to a clearly identified fed-
eral candidate (regardless of whether a state or local
candidate is also identified) and that promotes, sup-
ports, attacks or opposes a federal candidate. This
prohibition applies whether or not the communication
expressly advocates a vote for or against a federal
candidate.

Tax-Exempt Organizations

The Commission has also added a subpart to 11
CFR 300, subpart C, which addresses the BCRA’s
limits and prohibitions on the use of soft money from
the perspective of certain tax-exempt organizations.
The regulations under this subpart contain the restric-
tions on fundraising and donations by national party
committees and state, district and local party commit-
tees and fundraising by federal candidates and office-
holders that are also addressed in the subparts de-
voted to each of these types of entity. 11 CFR
300.50, 300.51 and 300.52.

Advisory Opinions Superseded

These new and revised rules partially supersede
the following advisory opinions relating to party office
building funds: AOs 2001-12, 2001-1, 1998-8, 1998-7,
1997-14, 1993-9, 1991-5 and 1986-40. Other advisory
opinions may no longer be relied upon to the extent
that they conflict with the BCRA.

s For example, this prohibition would apply to an indi-
vidual who is both a federal office holder and a state candi-
date. The regulations at 11 CFR 300 subpart E do not apply
to an association of state or local candidates or officehold-
ers.
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Electioneering Communications

On October 10, 2002, the Commission approved
final rules to implement provisions of the BCRA regu-
lating television or radio communications that refer to
a clearly identified federal candidate and are distrib-
uted to the relevant electorate within 60 days prior to
the general election or 30 days prior to a primary.

The final rules and their Explanation and Justifica-
tion were published in the October 23, 2002, Federal
Register (67 FR 65190) and are available on the FEC
web site at www.fec.gov/pages/bcra/rulemakings/
electioneering_communications.htm.

“Electioneering Communication” Defined

An electioneering communication is any broadcast,
cable or satellite communication which fulfills each of
the following conditions:

The communication refers to a clearly identified
candidate. A communication refers to a clearly identi-
fied federal candidate if it contains the candidate’s
name, nickname or image, or makes any unambigu-
ous reference to the person or their status as a candi-
date, such as “the Democratic candidate for Senate.”
11 CFR 100.29(b)(2).

The communication is publicly distributed. Gener-
ally, a communication is publicly distributed if it is
disseminated for a fee by a television station, radio
station, cable television system or satellite system.

In the case of Presidential and Vice-Presidential
candidates, the communication is publicly distributed
if it can be received by 50,000 or more people:

* In a state where a primary election or caucus is be-
ing held within 30 days;

e Anywhere in the United States during the period
between 30 days prior to the nominating convention
and the conclusion of that convention; or

e Anywhere in the United States within 60 days prior
to the general election. 11 CFR 100.29(b)(3)(ii).

The Commission will publish on its web site a list of
the applicable event in each state that triggers the 30-
day period for Presidential and Vice-Presidential can-
didates.

Electioneering communications are limited to paid
programming. The station must seek or receive pay-
ment for distribution of the communication. Both

85

infomercials and commercials are included within the
definition. 11 CFR 100.29(b)(3)(i).

The communication is distributed during a certain
time period before an election. Electioneering commu-
nications are transmitted within 60 days prior to a
general election or 30 days prior to a primary election
for federal office, including elections in which the can-
didate is unopposed. A “primary election” includes
any caucus or convention of a political party which
has the authority to nominate a candidate to federal
office. 11 CFR 100.29(a)(2).

This condition regarding the timing of the communi-
cation applies only to elections in which the candidate
referred to is running.

In the case of Congressional candidates only, the
communication is targeted to the relevant electorate.
The communication targets the relevant electorate if it
can be received by 50,000 or more people in the dis-
trict (in the case of a U.S. House candidate) or state
(in the case of a Senate candidate) that the candidate
seeks to represent. 11 CFR 100.29(b)(5).

The Federal Communications Commission (FCC)
will provide on its web site the information necessary
to determine whether a communication can be re-
ceived by 50,000 people. Under interim rules promul-
gated by the FEC, if this information is not yet avail-
able, the person making a communication may argue
that it could not have been received by 50,000 people
of the relevant electorate. '® To make this argument,
they may:

* Use written documentation from the entity that trans-
mitted the communication;

* Demonstrate that the communication is not distrib-
uted on a station located in a metropolitan area; or

* Demonstrate that the person possesses information
which leads them to reasonably believe that the
communication could not be received by 50,000 or
more people in the relevant area.

6 The interim rules were published in the October 23,
2002, Federal Register (67 FR 65212). The full text of the
final rules and the Explanation and Justification is available
on the FEC web site at http://www.fec.gov/register.htm.
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Exemptions
The regulations at 11 CFR 100.29(c)(1) through (6)
exempt certain communications from the definition of

“electioneering communication:”

* A communication that is disseminated through a
means other than a television station, radio station,
cable television system or satellite system. For ex-
ample, printed media—including newspapers, maga-
zines, bumper stickers, yard signs and billboards—
are not included, nor are communications over the
Internet, e-mail or the telephone;

* A news story, commentary or editorial broadcast by
a television station, radio station, cable television
system or satellite system. However, the facilities
may not be owned or controlled by a political party,
political committee or candidate, unless the commu-
nication satisfies the exemption for news stories at
11 CFR 100.132(a) and (b);

* Expenditures or independent expenditures that must
otherwise be reported to the FEC;

* A candidate debate or forum or a communication
that solely promotes a debate or forum. Communica-
tions promoting the debate or forum must be made
by or on behalf of the sponsor;

* Communications by state or local candidates that do
not promote, support, attack or oppose federal can-
didates; and

e Communications by 501(c)(3) organizations. How-
ever, these organizations are still barred from partici-
pating in partisan political activity by the Internal
Revenue Code. Making electioneering communica-
tions may jeopardize their tax-exempt status.

Application

Corporations and Labor Organizations. Corpora-
tions and labor organizations are prohibited from mak-
ing or financing electioneering communications. 11
CFR 114.2(b)(2)(iii). Further, they may not provide
funds to any person if they know, have reason to
know or are willfully blind to the fact that the funds are
for the purpose of making electioneering communica-
tions. 11 CFR 114.14(a) and (c).

Qualified Nonprofit Corporations. Qualified non-
profit corporations (QNC) may make electioneering
communications. To qualify, the entity must be a non-
profit corporation incorporated under 26 U.S.C.
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§501(c)(4) that is ideological in nature and qualifies

for exemptions under 11 CFR 114.10.

If a QNC makes electioneering communications
that aggregate in excess of $10,000 in a calendar
year, it must certify that it is eligible for the QNC ex-
emption. The certification must include the name and
address of the corporation and the signature and
printed name of the individual making the qualifying
statement. It must also certify that the corporation
meets the standards of a QNC, either by satisfying all
of the qualifications at 11 CFR 114.10(c)(1)-(5), or
through a court ruling pursuant to 11 CFR
114.10(e)(1)(i)(B). The certification is due no later
than when the first electioneering communications
report is required to be filed. 11 CFR 100.29(e).

QNCs still may not make contributions to federal
political committees, nor may they accept any funds
from corporations or labor organizations. 11 CFR
114.10(d)(2) and (3). Also, these regulations do not
supercede any section of the Internal Revenue Code
regarding 501(c)(4) organizations. 11 CFR 100.29(i).

“527” Organizations. The prohibition against the
use of corporate funds to make or finance electioneer-
ing communications does not apply to certain organi-
zations incorporated under 26 U.S.C. §527.

Incorporated state party committees and state can-
didate committees registered as 527 organizations
are exempt from the corporate prohibition provided
that the committee:

* s not a political committee as defined at 11 CFR
100.5;

* Incorporates for liability purposes only;

* Does not use any funds donated by corporations or
labor organizations to fund the electioneering com-
munication; and

* Complies with the FEC’s reporting requirements for
electioneering communications. 11 CFR
114.2(b)(2)(iii).

Unincorporated, unregistered “527” organizations
may also make electioneering communications, sub-
ject to the disclosure requirements and the prohibition
against corporate and labor funds.

Individuals and Partnerships. Individuals and part-
nerships may make or finance electioneering commu-
nications, provided that certain conditions are met.
Those that accept funds provided by corporations or
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labor organizations may not use those funds to pay
for electioneering communications, nor may they give
these funds to another to defray the costs of making
an electioneering communication. 11 CFR 114.14(b).

They must be able to demonstrate through a rea-
sonable accounting procedure that no prohibited
funds were used to pay for the electioneering commu-
nication. 11 CFR 114.14(d).

Disclosure Requirements

The BCRA requires that persons who make elec-
tioneering communications that in the aggregate cost
more than $10,000 must file disclosure reports with
the FEC within 24 hours of the disclosure date. Re-
porting requirements for electioneering communica-
tions are included in the reporting rulemaking summa-
rized on page 98.

Contribution Limitations and
Prohibitions

On October 31, 2002, the Commission approved
final rules to implement provisions of the BCRA that:
* Increase the contribution limits for individuals and
political committees;

* Modify recordkeeping requirements for political com-
mittee treasurers;

¢ Prohibit certain contributions and donations by mi-
nors; and

» Strengthen the current statutory prohibitions on con-
tributions and donations by foreign nationals.

The final rules and their Explanation and Justifica-
tion were published in the November 19, 2002, Fed-
eral Register (67 FR 69928) and are available on the
FEC web site at www.fec.gov/pages/bcra/
rulemakings/part_110_rules.htm.

Contribution Limits Increased

On January 1, 2003, a number of contribution limits
increased, and some of the limits became indexed for
inflation.

Contributions to candidates and political party com-
mittees. The limits on contributions made by individu-
als and non-multicandidate committees increased to
$2,000 per election to federal candidates and $25,000
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per year to national party committees. 11 CFR
110.1(b)(1) and 110.1(c)(1). These limits will be in-
dexed for inflation, as described below.

Aggregate biennial contribution limitations for indi-
viduals. The former $25,000 annual limit for individu-
als has been replaced by a new biennial limit of
$95,000. This limit includes up to $37,500 in contribu-
tions to candidate committees and up to $57,500 in
contributions to any other committees. The $57,500
portion of the biennial limit contains a further restric-
tion, in that no more than $37,500 of this amount may
be given to committees that are not national party
committees. 11 CFR 110.5(b)(1)."” The biennial limit
will be indexed for inflation.

Special contribution limit to Senate candidates.
The limit on contributions made to Senate candidates
by the Republican and Democratic Senatorial cam-
paign committees or the national committees of a
political party, or any combination of these commit-
tees, will increase to $35,000 per election cycle. 11
CFR 110.2(e)(1). This special limit will also be in-
dexed for inflation.

Indexing. Under the old regulations, the coordi-
nated party expenditure and Presidential candidate
expenditure limits were indexed for inflation. The new
rules extend the inflation indexing to contributions to
candidates and national party committees by individu-
als and non-multicandidate committees, the biennial
aggregate contribution limit for individuals and the
limit on contributions to Senate candidates by certain
national party committees. 11 CFR 110.17(a) and (b).

For the “per election” limit on contributions to candi-
dates, the indexing changes will take effect on the day
after the general election and remain in effect through
the day of the next regularly scheduled general elec-
tion. 11 CFR 110.1(b)(1)(ii). For example, an in-
crease in the limit made in January 2005 would be

7Under the so-called Millionaires’ Amendment, indi-
vidual limits to Congressional candidates increase if the
candidate’s opponent makes expenditures from his or her
personal funds above a certain threshold. Contributions
excess of the Act’s limits made under this provision will not
be subject to the overall biennial limit. The Commission has
address the Millionaires” Amendment in a separate
rulemaking, described on page 100.
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Contribution Limits

Donors Recipients Special Limits
Candidate PAC! State, District and National Party
Committee Local Party Committee’ | Committee’
Individual $2,000" per $5,000 $10,000 per year $25,000" Biennial limit of
election* per year combined limit per year $95,000°
($37,500 to all
candidates and
$57,500° to all
PACs and parties)
State, District $5,000 $5,000 Unlimited transfers
and Local per election | per year to other party committees
Party combined combined
Committee’ limit limit
National Party $5,000 per $5,000 Unlimited transfers $35,000" to
Committee’ election per year to other party committees Senate candidate
per campaign®
PAC $5,000 per $5,000 $5,000 per year $15,000
Multicandidate’ | election per year combined limit per year
PAC $2,000" per | $5,000 $10,000 per year $25,000°
Not election per year combined limit per year
Multicandidate’

“These limits will be indexed for inflation.

! These limits apply to both separate segregated funds (SSFs) and political action committees (PACs). Affiliated committees
share the same set of limits on contributions made and received.

% A state party committee shares its limits with local and district party committees in that state unless a local or district
committee’s independence can be demonstrated. These limits apply to multicandidate committees only.

? A party’s national committee, Senate campaign committee and House campaign committee are each considered national party
committees, and each have separate limits, except with respect to Senate candidates—see Special Limits column.

* Each of the following is considered a separate election with a separate limit: primary election, caucus or convention with the
authority to nominate, general election, runoff election and special election.

> No more than $37,500 of this amount may be contributed to state and local parties and PACs.

® This limit is shared by the national committee and the Senate campaign committee.

7 A multicandidate committee is a political committee that has been registered for at least six months, has received contributions
from more than 50 contributors and—with the exception of a state party committee—has made contributions to at least five

federal candidates.
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effective from November 3, 2004, to November 7,
2006, and would only affect elections held after No-
vember 3, 2004. On the other hand, the indexing
changes for the calendar-year-based limits will affect
the calendar-based period that follows, or from Janu-
ary 1 of the odd-numbered year through December 31
of the next even-numbered year. 11 CFR 110.1(c)(ii),
110.2(e)(2) and 110.5(b)(3). The Commission will
announce the amount of the adjusted expenditure and
contribution limits in the Federal Register and on the
FEC web site at www.fec.gov. These indexing provi-
sions will first be applied in 2005. 11 CFR 110.17(e).

The applicable expenditure and contribution limits
will be adjusted according to the Consumer Price
Index (CPI). The limits will be adjusted in odd-num-
bered years, and will be increased by the percentage
difference between the CPI during the 12 months
preceding the beginning of that calendar year and the
CPI during the base year, which is 2001. The rules
contain a rounding provision so that the inflation-ad-
justed amount will be rounded to the nearest multiple
of $100. 11 CFR 110.17(c) and (d).

Redesignations and Reattributions

The Commission has streamlined its rules for des-
ignating contributions to a particular election. When
an individual or non-multicandidate committee makes
an excessive contribution to a candidate’s authorized
committee, the committee may automatically redesig-
nate excessive contributions to the general election if
the contribution:

* [s made before that candidate’s primary election;

* [s not designated in writing for a particular election;

* Would be excessive if treated as a primary election
contribution; and

¢ As redesignated, does not cause the contributor to
exceed any other contribution limit. 11 CFR
110.1(b)(5)(ii)(B)(1)-(4).

In the case of an authorized committee of a Presi-
dential candidate who accepts public funding for the
general election, this presumption is available only to
the extent that the candidate is permitted to accept
contributions to a general election legal and account-
ing compliance (GELAC) fund.

The redesignation presumption also includes a
backward-looking provision where an undesignated,
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excessive contribution made after the primary, but
before the general election, may be automatically
applied to the primary if the campaign committee has
more net debts outstanding from the primary than the
excessive portion of the contribution. The
redesignation, of course, may not cause the contribu-
tor to exceed any contribution limits. 11 CFR
110.1(b)(5)(ii)(C).

The candidate committee is required to notify the
contributor of the redesignation by paper mail, e-mail,
fax or other written method within 60 days of the
treasurer’s receipt of the contribution. Also, at the
time of notification, the contributor must be given the
opportunity to request a refund. 11 CFR
110.1(b)(5)(ii)(B)(5)-(6) and 110.1(b)(5)(ii)(C)(6)-(7).

Similarly, the Commission has also updated its
rules regarding reattributions. When an excessive
contribution is made via a written instrument with
more than one individual’s name imprinted on it, but
only has one signature, the permissible portion will be
attributed to the signer and the excessive portion may
now be attributed to the other individual whose name
is imprinted on the written instrument, without obtain-
ing a second signature, so long as the reattribution
does not cause the contributor to exceed any other
contribution limit. 11 CFR 110.1(k)(3)(ii)(B)(1).

Political committees employing this presumption
must notify all contributors in writing or via e-mail
within 60 days of the committee treasurer’s receipt of
the check. At the time of notification, the committee
must offer the contributor who signed the check a
refund of the excessive portion. 11 CFR
110.1(k)(3)(ii)(B)(2) and (3).

Recordkeeping. To facilitate audits that determine
compliance with the contribution limits, political com-
mittee treasurers are now required to maintain either
a full-size photograph or a digital image of each check
or written instrument by which a contribution of $50 or
more is made. 11 CFR 102.9(a)(4). Under a new
section added to the rule outlining the explicit stan-
dard for acceptable accounting methods, the
committee’s records must demonstrate that, prior to
the primary election, recorded cash on hand was at all
times equal to or in excess of the sum of general elec-
tion contributions received minus the sum of general
election disbursements made. 11 CFR 102.9(e)(2). In
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addition, for the political committee redesignations or
reattributions to be effective, any signed writings from
contributors that accompany the contribution and the
committee’s notices must be retained.

Prohibition on Contributions and Donations by
Minors

Under the new regulations, individuals who are
under 18 years old are prohibited from making contri-
butions to federal candidates and contributions or
donations to committees of political parties 11 CFR
110.19(a) and (b). By including the term “donation” in
this regulation, the prohibition encompasses both
federal and nonfederal accounts of political party
committees. Thus, this provision preempts state law
to the extent that state law may permit minors to
make donations to state, district and local party com-
mittees. In the Explanation and Justification for this
rule, the Commission indicated that prohibiting dona-
tions by minors to all committees of state, district and
local parties has a federal purpose because donations
of nonfederal funds to state parties could otherwise
be used, in part, to finance “federal election activi-
ties.”18

The final rules make clear that individuals under 18
may, however, participate in volunteer work for fed-
eral candidates and political party committees and
may continue to make contributions to unauthorized
committees that are not political party committees,
such as PACs, under certain conditions. See 11 CFR
110.19(c).

Prohibition on Contributions, Donations,
Expenditures, Disbursements by Foreign
Nationals

New section 11 CFR 110.20 implements BCRA’s
prohibition on contributions, donations, expenditures
and disbursements solicited,'® accepted, received or
made directly or indirectly by or from foreign nationals

'8 “Federal election activity,” is defined on page 77.

*The term “solicit” at section 11 CFR 110.20 has the
same meaning as in section 11 CFR 300.2(m), “to ask an-
other person to make a contribution or donation, or transfer
of funds, or to provide anything of value, including through a
conduit or intermediary.”
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in connection with state and local elections as well as

federal elections. This ban applies to:

» Contributions and donations to political committees
and organizations of political parties;

» Contributions and donations to party committee
building funds;

e Disbursements for electioneering communications;?°
and

* Expenditures, independent expenditures, and dis-
bursements in connection with any election.?!

The Commission has included a knowledge re-
quirement and knowledge standards with regard to
the solicitation, acceptance or receipt of foreign na-
tional contributions or donations, determining that this
would produce a less harsh result than a strict liability
standard.

Knowledge. The final rules contain in the definition
of “knowingly” three standards of knowledge that fo-
cus on the sources of funds received. Meeting any
one of these standards would satisfy the knowledge
element of this rule.

The first standard is actual knowledge that funds
have come from a foreign source. The second is an
awareness on the part of the person soliciting, accept-
ing or receiving the contribution or donation of certain
facts that would lead a reasonable person to conclude
that there is a substantial probability that the contribu-
tion or donation is coming from a foreign source. The
third standard is an awareness on the part of the
person soliciting, accepting or receiving a contribution
or donation of facts that should have prompted a rea-
sonable inquiry into whether the source of the funds is
a foreign national, but the person neglected to under-
take such an inquiry. 11 CFR 110.20(a)(4)(i)-(iii).

The rule further outlines the types of information
that should lead a recipient to question the origin of a
contribution or donation under this section. They are:
* Use by a contributor or donor of a foreign passport

or passport number;
* Use by a contributor or donor of a foreign address;

20“Electioneering communication” is defined on page 85.

2 An additional ban on foreign national donations to
Presidential inaugural committees will be addressed in a
later rulemaking.
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* A check or other written instrument is drawn on an
account or a wire transfer from a foreign bank; or

* Contributors or donors live abroad. 11 CFR
110.20(a)(5)(i)-(iv).

Knowledge safe harbor. The Commission has
adopted a narrowly tailored safe harbor for the knowl-
edge standards in 11 CFR 110.20(a)(4)(iii)). A person
shall be deemed to have conducted a reasonable
inquiry into a possible foreign national contribution if
he or she seeks and obtains copies of current and
valid U.S. passport papers for U.S. citizens who are
contributors or donors and to whom any of the above
four types of information are applicable. 11 CFR
110.20(a)(7).

Assisting foreign national contributions or dona-
tions. The foreign national prohibition applies to a
person who knowingly provides substantial assistance
to foreign nationals in the making of contributions,
donations, expenditures, independent expenditures
and disbursements in connection with federal and
nonfederal elections. This prohibition covers, but is
not limited to, acting as a conduit or intermediary for
foreign national contributions and donations. The
prohibition does not, however, include those who
perform strictly ministerial activity undertaken pursu-
ant to the instructions of a employer, manager or su-
pervisor. 11 CFR 110.20(qg).

Disclaimers, Fraudulent
Solicitation, Civil Penalties and
Personal Use of Campaign Funds

On November 25, 2002, the Commission approved
final rules to implement provisions of the BCRA that:
* Specify new requirements for disclaimers accompa-
nying radio, television, print and other campaign
communications;

* Make changes regarding the personal use of cam-
paign funds by candidates and federal officeholders;

¢ Allow non-incumbent federal candidates to pay
themselves salaries from campaign funds if they
follow a number of important conditions, as de-
scribed below:

* Expand the scope of the statutory prohibition on
fraudulent misrepresentation; and
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* Increase the civil penalties for violating the prohibi-
tion on contributions made in the name of another.
The final rules and their Explanation and Justifica-
tion were published in the December 13, 2002, Fed-
eral Register (67 FR 76962) and are available on the
FEC web site at www.fec.gov/pages/bcra/
rulemakings/other_provisions.htm.

Disclaimers

The new regulations replace pre-BCRA 11 CFR
110.11 with a new section of the same number that
implements statutory changes to the disclaimer re-
quirements. The disclaimer requirements in this new
section apply to public communications, including any
“communication by means of any broadcast, cable or
satellite communication, newspaper, magazine, out-
door advertising facility, mass mailing or telephone
bank to the general public, or any other form of gen-
eral public political advertising.” See 11 CFR 100.26.
These requirements also apply to political commit-
tees’ web sites, to unsolicited e-mail of more than 500
substantially-similar communications and to any “elec-
tioneering communication.” All disclaimers must be
“clear and conspicuous” regardless of the medium in
which the communication is transmitted. A disclaimer
is not clear and conspicuous if it is difficult to read or
hear, or if its placement is easily overlooked. 11 CFR
110.11(c)(1).

Basic Requirements. Any public communication
made by a political committee—including communica-
tions that do not expressly advocate the election or
defeat of a clearly identified federal candidate or so-
licit a contribution—must display a disclaimer. 11 CFR
110.11(a)(1).

The disclaimer for a communication paid for and
authorized by a candidate or candidate’s committee
must state that the communication is paid for by the
candidate’s committee. The disclaimer for a communi-
cation authorized by the candidate or candidate’s
committee, but paid for by any other person, must
state both who paid for the communication and that it
was authorized by that candidate.

Communications not authorized by a candidate or
his/her campaign committee, including any solicita-
tion, must disclose the permanent street address,
telephone number or web site address of the person
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who paid for the communication, and also state that
the communication was not authorized by any candi-
date. 11 CFR 110.11(b).

Specific requirements for radio and television com-
munications. For radio and television communications
authorized by a candidate, the candidate must deliver
an audio statement identifying himself or herself, and
stating that he or she has approved the communica-
tion. For a television communication, this disclaimer
must be conveyed by either:

* A full-screen view of the candidate making the state-
ment; or

* A “clearly identifiable photographic or similar image
of the candidate” that appears during the candidate’s
voice-over statement. 11 CFR 110.11(c)(3)(ii)(A) and
(B).

Additionally, television communications must con-
tain a “clearly readable” written statement that ap-
pears at the end of the communication for a period of
at least four seconds with a reasonable degree of
color contrast between the background and the dis-
claimer statement. The written statement must occupy
at least four percent of the vertical picture height. 11
CFR 110.11(c)(3)(iii).

For a radio or television communication that is not
authorized by a candidate, the name of the political
committee or other person who is responsible for the
communication and, if applicable, the name of the
sponsoring committee’s connected organization is
required in the disclaimer.??

In the case of a televised ad, the disclaimer must
also include a statement that is conveyed by a full
screen view of a representative of the political com-
mittee or other person making the statement, or a
voice-over by the representative. In addition, the
disclaimer must appear in writing at the end of the
communication in a “clearly readable” manner with a
reasonable degree of color contrast to the back-
ground, and it must be shown for a period of four sec-
onds. 11 CFR 110.11(c)(4).

The regulations include safe harbor guidelines for
television communication disclaimers:

22 |n addition, communications transmitted through tele-
phone banks, as defined by 11 CFR 100.28, must carry this
same disclaimer statement.
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* A still picture of the candidate shall be considered
“clearly identifiable” if it occupies at least 80 percent
of the vertical screen height; and

* Disclaimers that are printed in black text on a white
background, as well as disclaimers that have at least
the same degree of contrast with the background
color as the degree of contrast between the back-
ground color and the color of the largest text used in
the communication, will be considered “clearly read-
able.” 11 CFR 110.11(c)(3)(iii)(C).

Specific requirements for printed communications.
Printed materials must contain a printed box that is
set apart from the contents in the communication.

The disclaimer print in this box must be of sufficient

type size to be “clearly readable” by the recipient of

the communication, and the print must have a reason-
able degree of color contrast between the background
and the printed statement. 11 CFR 110.11(c)(2)(ii)

and (iii).

The regulations contain a safe harbor that estab-
lishes a fixed, twelve-point type size as a sufficient
size for disclaimer text in newspapers, magazines,
flyers, signs and other printed communications that
are no larger than the common poster size of 24
inches by 36 inches. 11 CFR 110.11(c)(2)(i). Dis-
claimers for larger communications will be judged on
a case-by-case basis.

The regulations additionally provide two safe har-
bor examples that would comply with the color-con-
trast requirement:

* The disclaimer is printed in black text on a white
background; or

* The degree of contrast between the background
color and the disclaimer text color is at least as great
as the degree of contrast between the background
color and the color of the largest text in the commu-
nication. 11 CFR 110.11(c)(2)(iii).%®

Personal Use of Campaign Funds

The new rules retain the existing prohibition against
the personal use of campaign funds, as well as the
so-called “irrespective test.” Candidates may not,
therefore, use funds in a campaign account to “fulfill a

2 Please note these examples do not constitute the only
ways to satisfy the color contrast requirement.
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commitment, obligation, or expense of any person

that would exist irrespective of the candidate’s cam-

paign or duties as a Federal officeholder.” 11 CFR

113.1(g). Personal use of campaign funds includes,

but is not limited to, payment of the following: house-

hold food items or supplies, clothing (except for cloth-
ing items of de minimis value), tuition payments (other
than those associated with training campaign staff),
mortgage, rent or utility payments, vacations and

health or country club dues, unless they are part of a

specific campaign activity that takes place on the

premises. 11 CFR 113.1(g)(1)(i). The regulations
have, however, been amended as follows.

Candidate salaries. The most notable change per-
mits a candidate for federal office to receive a salary
from his or her principal campaign committee.?* Ac-
cording to the regulations, a salary may be received
under the following conditions:

* The salary must be paid by the principal campaign
committee only, and not any other authorized com-
mittees.

* Incumbent federal officeholders may not receive
salary payments from campaign funds.

* The salary must not be paid before the filing dead-
line for access to the primary election ballot in the
state in which the candidate is running for office, and
salary may not be paid beyond the date when he or
she is no longer a candidate.?®

* The salary must not exceed the lesser of either the
minimum annual salary for the federal office sought
or what the candidate received as earned income in
the previous year. Thus, any salary paid by the cam-
paign committee will be equal to the lesser of these
two amounts.

 Additional salary or wages received from other
sources count toward the limit that may be received
by the candidate.

* Payments of salary from the committee must be
made on a pro-rata basis.

24 This amendment to the regulations supersedes Advi-
sory Opinion 1999-1.

% The filing deadline for the primary election for federal
candidates is determined by state law. In those states that
do not have a primary election, candidates may not receive
payment until after January 1% of each even-numbered
year.
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* Individuals who elect to receive a salary from their
campaign committees must provide income tax
records and additional proof of earnings from rel-
evant years upon request from the Commission.

Members of a candidate’s family. The new regula-
tions amend the definition of a candidate’s family at
11 CFR 113.1(g)(7). The previous regulations in-
cluded as a member of a candidate’s family, “a per-
son who has a committed relationship with a candi-
date, such as sharing a household and having mutual
responsibility for each other’s welfare or living ex-
penses.” 11 CFR 113.1(g)(7)(iv). This section has
been removed from the new regulations and replaced
with a provision that includes any person who shares
a residence with the candidate.

The Commission recognized that any person actu-
ally living with the candidate may pay a share of his or
her living expenses without making a contribution to
the campaign. The Commission further noted that the
personal funds of a candidate would include his or her
share of a joint account held with the person(s) with
whom a residence is shared. However, gifts from the
campaign to family members or anyone residing with
the candidate are prohibited because they may be
used to support personal expenses of the candidate.
11 CFR 113.1(g)(4).

Recordkeeping of personal uses. Because the
regulations permit, in certain circumstances, the de
minimis personal use of campaign funds,
recordkeeping requirements for expenses that may be
partly personal in nature have been added to the
regulations. Such expenses may include, but are not
limited to, the costs of vehicles, travel, meals and
legal services.?® The new provision requires that logs
of these expenses be maintained to help the Commis-
sion determine on a case-by-case basis what portion
was for personal use rather than for campaign related
activity or officeholder duties.

“Any other lawful purpose.” The BCRA deleted the
phrase “for any other lawful purpose” from the list of

26 See 11 CFR 113.1(g)(1)(ii)(A), (B), (C), and (D) and 11
CFR 113.2.
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permitted uses of campaign funds at 2 U.S.C. §439a.
Therefore, the Commission has removed the section
referring to “any other lawful purpose” regarding the
use of campaign funds. Thus, in addition to paying
expenses in connection with the campaign for federal
office, campaign funds may be used only for non-
campaign purposes included in an exhaustive list
found at 11 CFR 113.2 (a), (b), and (c).

Contributions to other candidates. In a previous
rulemaking, the Commission amended the regulations
regarding contribution limits. The Commission has
noted, however, that the contribution limits for autho-
rized candidate committees has not changed as a
result of the BCRA. Authorized committees may make
contributions of $1,000 or less to authorized commit-
tees of other federal candidates. U.S.C.
§432(c)(3)(B). They may also make contributions to
state and local candidates in furtherance of the fed-
eral candidate’s election. See 2 U.S.C. §439a(a)(1).

Payment of campaign and officeholder expenses
from campaign accounts. Congress has deleted the
phrase “in excess of any amount to defray” campaign
expenses from 2 U.S.C. §439a. Therefore, the Com-
mission has revised 11 CFR 113.1 and 113.2 so that
officeholders may spend money from campaign ac-
counts to pay for campaign and non-campaign ex-
penses incurred as a consequence of holding federal
office. Such expenses, according to the Commission,
may be paid in any order.

Prohibitions on Fraudulent Solicitations

The final rule prohibits a person from fraudulently
misrepresenting that the person is speaking, writing or
otherwise acting for, or on behalf of, a federal candi-
date or political party, or an employee or agent of
either, for the purpose of soliciting contributions or
donations. Persons are also banned from willfully and
knowingly participating in, or conspiring to participate
in, any scheme to do so. 11 CFR 110.6(b)(1) and (2).
The regulation implementing this new provision, to-
gether with the pre-BCRA fraudulent misrepresenta-
tion regulation formerly found at 11 CFR 110.9(b), is
combined in new 11 CFR 110.16.
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Civil Penalties

The BCRA amends the Federal Election Campaign
Act (the Act) to impose greater penalties for knowing
and willful violations of the Act regarding contributions
made in the name of another.2” The Commission has
amended the regulations to impose a civil penalty for
such violations that is not less than 300 percent of the
amount of any contribution, but is no more than
$50,000 or 1,000 percent of the amount of the contri-
bution involved. 11 CFR 111.24.

Coordinated and Independent
Expenditures

On December 5, 2002, the Commission approved
final rules to implement provisions of the BCRA that:
* Define coordination between a candidate or a politi-

cal party and a person making a communication;
* Define coordination between a candidate and a po-
litical party committee making a communication; and
» Set forth requirements for political party committees
regarding the permitted timing of independent and
coordinated expenditures, and transfers and assign-
ments.

Note that new reporting requirements for certain
independent expenditures are summarized on p. 98.

The final rules and their Explanation and Justifica-
tion were published in the January 3, 2003, Federal
Register (68 FR 421) and are available on the FEC
web site at www.fec.gov/pages/bcra/rulemakings/
coordinated_independent_expenditures.htm.

Coordination

The BCRA repealed Commission regulations defin-
ing a “coordinated general public political communica-
tion” (old 11 CFR 100.23), and instructed the Com-
mission to promulgate new rules on “coordinated
communications paid for by persons other than candi-
dates, authorized committees of candidates, and

27 The Act’s civil penalties are set forth in two tiers of
monetary penalties at 2 U.S.C. §§437g(a)(5), (6), and (12).
The first tier addresses violations of the Act, whereas the
second tier speaks to “knowing and willful” violations of the
Act. The Commission addressed changes to the second tier
regarding contributions in the name of another.
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party committees.” Pub. L. 107-155, sec. 214(c)
(March 27, 2002).

New 11 CFR 109.20(a) implements 2 U.S.C.
§§441a(a)(7)(B)(i) and (ii) by defining “coordinated” to
mean “made in cooperation, consultation or concert
with, or at the request or suggestion of, a candidate, a
candidate’s authorized committee, or their agents, or
a political party committee or its agents.”?®

The rules in section 109.21 define a “coordinated
communication,” which is treated as an in-kind contri-
bution to the candidate, authorized committee or party
committee the communication is coordinated with,
and must be reported as such. The new regulations
provide for a three-part test to determine whether a
communication is coordinated. Satisfaction of all of
the three specific tests justifies the conclusion that
payments for the coordinated communication are for
the purpose of influencing a federal election. The
three parts of the test consider:

* The source of payment;

¢ A “content standard” regarding the subject matter of
the communication; and

¢ A “conduct standard” regarding the interactions be-
tween the person paying for the communication and
the candidate or political party committee. 11 CFR
109.21(a).

Source of Payment. A coordinated communication
is paid for by someone other than a candidate, an
authorized committee or a political party committee.
However, a person’s status as a candidate would not
exempt him or her from the coordination regulations
with respect to payments he or she makes on behalf
of a different candidate. 11 CFR 109.21(a)(1).

Content Standard. The purpose of the four content
standards is to determine whether the subject matter
of a communication is reasonably related to an elec-
tion. A communication that meets any of these four
standards meets the content requirement:

e A communication that is an “electioneering commu-
nication”;

* A public communication that republishes, dissemi-
nates or distributes candidate campaign materials,

2 “Agent” is defined at 11 CFR 109.3, for the purposes of
part 109 only.
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unless the activity meets one of the exceptions at 11
CFR 109.23(b) discussed in the conduct standards
below;

¢ A public communication that expressly advocates
the election or defeat of a clearly identified candidate
for federal office; or

* A public communication that:

* Refers to a political party or a clearly identified
federal candidate;
¢ |s publicly distributed or disseminated 120 days or
fewer before a primary or general election or a
convention or caucus with the authority to nomi-
nate a candidate; and
¢ |s directed to voters in the jurisdiction of the clearly
identified candidate or to voters in a jurisdiction
where one or more candidates of the political party
appear on the ballot. 11 CFR 109.21(c)(1)-(4).
Conduct Standard. Under the final rules, if one of
the conduct standards is met, and the first two parts
of the test (the content standards and the source of
payment) are also met, then the communication is
coordinated. 11 CFR 109.21(d). The conduct stan-
dards are as follows:

* Request or Suggestion. This test has two prongs,
and satisfying either satisfies the test. The first prong
is satisfied if the person creating, producing or dis-
tributing the communication does so at the request
or suggestion of a candidate, authorized committee,
political party committee or agent of any of these.
The second prong of the “request or suggestion”
conduct standard is satisfied if a person paying for
the communication suggests the creation, production
or distribution of the communication to the candi-
date, authorized committee, political party committee
or agent of any of the above, and the candidate or
political party committee assents to the suggestion.
11 CFR 109.21(d)(1).

» Material Involvement. This test is satisfied if a candi-
date, candidate committee, political party committee
or an agent of any of these was “materially involved
in decisions” regarding any of the following aspects
of a public communication paid for by someone else:
e Content of the communication;

* Intended audience;
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* Means or mode of the communication;

* Specific media outlet used;

* Timing or frequency of the communication; or

* Size or prominence of a printed communication or
duration of a communication by means of broad-
cast, cable or satellite. 11 CFR 109.21(d)(2).

Substantial Discussion. A communication meets this

standard if it is created, produced or distributed after

one or more substantial discussions between the
person paying for the communication, or the
person’s agents, and the candidate clearly identified
in the communication or that candidate’s committee,
that candidate’s opponent or opponent’s committee,

a political party committee, or an agent of the above.

A discussion would be “substantial” if information

about the plans, projects, activities or needs of the

candidate or political party committee that is material
to the creation, production or distribution of the com-
munication is conveyed to the person paying for the

communication. 11 CFR 109.21(d)(3).

Employment of Common Vendor. This conduct stan-

dard explains what a common vendor is and pro-

vides that the use of a common vendor in the cre-
ation, production or distribution of a communication
satisfies the conduct standard if:

* The person paying for the communication con-
tracts with, or employs, a “commercial vendor” to
create, produce or distribute the communication.?®

* The commercial vendor, including any officer,
owner or employee of the vendor, has a previous
or current relationship with the candidate or politi-
cal party committee that puts the commercial ven-
dor in a position to acquire information about the
campaign plans, projects, activities or needs of the
candidate or political party committee. This previ-
ous relationship is defined in terms of nine specific
services related to campaigning and campaign
communications. Note that these services would
have to have been rendered during the election
cycle in which the communication is first publicly
distributed.

2The term “commercial vendor” is defined at 11 CFR
116.1(c).
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* The commercial vendor uses or conveys informa-
tion about the campaign plans, projects, activities
or needs of the candidate or political party commit-
tee, or information previously used by the commer-
cial vendor in serving the candidate or political
party committee, to the person paying for the com-
munication, and that information is material to the
creation, production or distribution of the communi-
cation. 11 CFR 109.21(d)(4).

* Former Employee/Independent Contractor. This
standard applies to communications paid for by a
person who has previously been an employee or an
independent contractor of a candidate’s campaign
committee or a political party committee during the
election cycle. The standard requires that the former
employee use or convey material information about
the plans, projects, activities or needs of the candi-
date or political party committee, or material informa-
tion used by the former employee in serving the
candidate or political party committee, to the person
paying for the communication, and the information is
material to the creation, production or distribution of
the communication. 11 CFR 109.21(d)(5).%°

* Dissemination, distribution or republication of cam-
paign material. A communication that republishes,
disseminates or distributes campaign material only
satisfies the first three conduct standards on the
basis of the candidate’s conduct—or that of his or
her committee or agents—that occurs after the origi-
nal preparation of the campaign materials that are

% A candidate or political party committee would not be
held responsible for receiving or accepting an in-kind contri-
bution that resulted only from conduct described in the
fourth and fifth conduct standards. 11 CFR 109.21(d)(4) and
(d)(5). However, the person paying for a communication
that is coordinated because of conduct described in the
fourth or fifth conduct standards would still be responsible
for making an in-kind contribution for purposes of the contri-
bution limitations, prohibitions and reporting requirements of
the Act. 11 CFR 109.21(b)(2).
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disseminated, distributed or republished. 11 CFR
109.21(d)(6).%

Agreement or formal collaboration. Neither agree-
ment (defined as a mutual understanding on any part
of the material aspects of the communication or its
dissemination) nor formal collaboration (defined as
planned or systematically organized work) is neces-
sary for a communication to be a coordinated commu-
nication. 11 CFR 109.21(e).

Safe harbor for responses to inquires about legisla-
tive or policy issues. A candidate’s or political party
committee’s response to an inquiry about that
candidate’s or party’s positions on legislative or policy
issues, which does not include discussion of cam-
paign, plans, projects, activities or needs, will not
satisfy any of the conduct standards. 11 CFR
109.21(f)

Party Coordinated Communications. Although Con-
gress did not specifically direct the Commission to
promulgate a new regulation on coordinated commu-
nications paid for by political party committees, the
Commission promulgated final rules to set forth the
circumstances under which communications paid for
by a party committee would be considered to be coor-
dinated with a candidate, a candidate’s authorized
committee or their agents. These rules generally
apply the same coordination standards that are ap-
plied to communications paid for by other persons.

11 CFR 109.37.

Coordinated and Independent Expenditures by
Party Committees

National, state and subordinate committees of po-
litical parties may make expenditures up to prescribed
limits in connection with the general election cam-
paigns of federal candidates without counting such

81 Please note that the financing of the distribution or
republication of campaign materials, while considered an in-
kind contribution by the person making the expenditure, is
not considered an expenditure by the candidate’s autho-
rized committee unless the dissemination, distribution or
republication of campaign materials is coordinated. Addi-
tionally, republications of campaign materials coordinated
with party committees are in-kind contributions to such party
committees, and are reportable as such. 11 CFR 109.23(a).
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expenditures against the committees’ contribution
limits. 2 U.S.C. §441a(d). These expenditures are
commonly referred to as “coordinated party expendi-
tures,” and the limits for these expenditures can be
found in new section 11 CFR 109.32.%2

When coordinated party expenditures can be
made. Political party committees can make coordi-
nated party expenditures in connection with the gen-
eral election campaign before or after the party’s can-
didate has been nominated. All pre-nomination coor-
dinated expenditures continue to be subject to the
coordinated party expenditure limitations, whether or
not the candidate on whose behalf they are made
receives the party’s nomination. 11 CFR 109.34.

Restrictions on making both independent expendi-
tures and coordinated expenditures. In BCRA, Con-
gress prohibits political party committees, under cer-
tain conditions, from making both coordinated party
expenditures and independent expenditures with re-
spect to the same candidate, and from making trans-
fers and assignments to other political party commit-
tees. 2 U.S.C. §441a(d)(4). Congress plainly in-
tended to combine certain political party committees
into a collective entity or entities for purposes of these
restrictions. 2 U.S.C. §441a(d)(4)(B).

For the purposes of these restrictions only, all po-
litical parties established and maintained by a national
political party (including all Congressional campaign
committees), and all political committees established
and maintained by a state political party (including
any subordinate committee of a state committee),
shall be considered to be a single political committee.
11 CFR 109.35(a).

Under the BCRA and the new regulations, a politi-
cal party committee is prohibited from making any
post-nomination coordinated party expenditure in
connection with the general election campaign of a
candidate at any time after that political party commit-
tee makes any post-nomination independent expendi-
ture with respect to the candidate. 11 CFR
109.35(b)(1). Similarly, a political party committee is
prohibited from making any post-nomination indepen-
dent expenditure with respect to a candidate at any
time after that political party committee makes a post-

% These limits were formerly located at 11 CFR 110.7.
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nomination coordinated expenditure in connection
with the general election campaign of the candidate.
11 CFR 109.35(b)(2).

Prohibited Transfers. Congress provided in the
BCRA that a “committee of a political party” that
makes coordinated party expenditures with respect to
a candidate must not, during an election cycle, trans-
fer any funds to, assign authority to make coordinated
party expenditures under 2 U.S.C. §441a(d) to, or
receive a transfer of funds from, a “committee of the
political party” that has made or intends to make an
independent expenditure with respect to the candi-
date. 2 U.S.C. §441a(d)(4)(C). The final rules gener-
ally track this statutory language. 11 CFR 109.35(c).

National party independent expenditures on behalf
of Presidential candidates. Prior to the enactment of
the BCRA, the Commission’s rules prohibited a na-
tional committee of a political party from making inde-
pendent expenditures in connection with the general
election campaign of a Presidential candidate. See
former 11 CFR 110.7(a)(5). However, section
441a(d)(4), added by the BCRA, precludes such a
broad prohibition. As a result, the Commission has
added a new section that specifically prohibits a na-
tional committee of a political party from making inde-
pendent expenditures with respect to a Presidential
candidate if it serves as the principal campaign com-
mittee or authorized committee of its Presidential
candidate under 11 CFR 9002.1(c). 11 CFR 109.36.

BCRA Reporting

On December 12, 2002, the Commission approved
final rules on reporting requirements related to the
BCRA, including:

* Reporting of independent expenditures;

* Reporting of electioneering communications;

* Quarterly reporting by the principal campaign com-
mittees of House and Senate candidates;

* Monthly reporting by national committees of political
parties; and

* Reporting funds for state and local party office build-
ings.

The final rules and their Explanation and Justifica-
tion were published in the January 3, 2003, Federal
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Register (68 FR 404) and are available on the FEC
web site at http://www.fec.gov/pages/bcra/
rulemakings/rulemakings_bcra.htm.

Independent Expenditures

The BCRA requires political committees and other
persons who make independent expenditures at any
time during a calendar year—up to and including the
20" day before an election—to disclose this activity
within 48 hours each time that the expenditures ag-
gregate $10,000 or more. This reporting requirement
is in addition to the pre-BCRA requirement to file 24-
hour notices of independent expenditures each time
that disbursements for independent expenditures
aggregate at or above $1,000 during the last 20
days—up to 24-hours—before an election. 2 U.S.C.
§8§434(b), (d) and (g). The new rules address when
and how such reports should be filed.

Independent expenditures aggregating less than
$10,000. Committees must report on Schedule E of
Form 3X independent expenditures that aggregate
less than $10,000 with respect to a given election
during the calendar year that are made up to and
including the 20" day before an election. The report
must be filed no later than the filing date of the
committee’s next regularly scheduled report. 11 CFR
104.4(a) and (b)(1). Individuals other than political
committees disclose on FEC Form 5 independent
expenditures aggregating in excess of $250 with re-
spect to a given election during the calendar year that
are made during this time period. The report must be
filed by the filing deadline of the next report under the
quarterly filing schedule. 11 CFR 109.10(b).

Both committees and individuals must file an addi-
tional report each time that independent expenditures
made less than 20 days, but more than 24 hours,
before an election aggregate in excess of $1,000.
These reports must be received by the Commission
by the end of the day following the date that the com-
munication is publicly disseminated. All individuals
and committees, even those supporting or opposing
Senate candidates, must file 24-hour notices of inde-
pendent expenditures with the Commission. Elec-
tronic filers must file these reports electronically, and
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paper filers may file by fax or e-mail. Additionally,

electronic filers and paper filers may file 24-hour re-

ports using the FEC web site’s online program. 11

CFR 104.4(c), 109.10(d) and 100.19(d)(3).

Independent expenditures aggregating $10,000
and above. Once an individual’s or committee’s inde-
pendent expenditures reach or exceed $10,000 in the
aggregate at any time up to and including the 20" day
before an election, they must be reported within 48
hours of the date that the expenditure is publicly dis-
tributed. All 48-hour reports must filed with and re-
ceived by the Commission at the end of the second
day after the independent expenditure is publicly dis-
tributed. Electronic filers must file these reports elec-
tronically, and paper filers may file by fax or e-mail. 11
CFR 104.4(b)(2), 109.10(c) and 100.19(d)(3).

Verification of independence. All 24- and 48-hour
reports must contain, among other things, a verifica-
tion under penalty of perjury as to whether the expen-
diture was made in cooperation, consultation or con-
cert with a candidate, a candidate’s committee, a
political party committee or an agent of any of these.
11 CFR 104.4(d)(1) and 109.10(e)(1)(v).

Aggregating independent expenditures for report-
ing purposes. Independent expenditures are aggre-
gated toward the various reporting thresholds on a
per-election basis within the calendar year. Consider,
as examples, the following scenarios, all of which
occur outside of the 20-day window before an election
when 24-hour notices are required:

e [f a committee makes $5,000 in independent expen-
ditures with respect to a Senate candidate, and
$5,000 in independent expenditures with respect to
a House candidate, then the committee is not re-
quired to file 48-hour reports, but must disclose this
activity on its next regularly-scheduled report.

e |f the committee makes $5,000 in independent ex-
penditures with respect to a clearly identified candi-
date in the primary, and an additional $5,000 in inde-
pendent expenditures with respect to the same can-
didate in the general, then again no 48-hour notice is
required and the expenditures are disclosed on the
committee’s next report.

e |f the committee makes $6,000 in independent ex-
penditures supporting a Senate candidate in the
primary election and $4,000 opposing that Senate
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candidate’s opponent in the same election, then the
committee must file a 48-hour report.

The date that a communication is publicly dissemi-
nated serves as the date that a person or committee
must use to determine whether the total amount of
independent expenditures has, in the aggregate,
reached or exceeded the threshold reporting amounts
of $1,000 or $10,000. The calculation of the aggre-
gate amount of the independent expenditures must
include both disbursements for independent expendi-
tures and all contracts obliging funds for disburse-
ments of independent expenditures. 11 CFR 104.4(f).

Electioneering Communications

The BCRA requires persons who make election-
eering communications that aggregate more than
$10,000 to file disclosure statements with the Com-

mission within 24 hours of the disclosure date. 2

U.S.C. §434(f)(1). The new regulations implement this

provision, and require that the statement be received

by the Commission by 11:59 on the day following the
disclosure date. Electronic filers must file these re-
ports electronically, and paper filers may file by fax or

e-mail. 11 CFR 100.19(f).

The regulations define “disclosure date” as:

* The first date on which an electioneering communi-
cation is publicly distributed, provided that the per-
son making the electioneering communication has
made disbursement(s), or has executed contract(s)
to make disbursements, for the direct costs of pro-
ducing or airing® one or more electioneering com-
munication aggregating in excess of $10,000; or

* Any other date during the same calendar year on
which an electioneering communication is publicly
distributed, provided that the person making the
communication has made disbursement(s) or ex-
ecuted contract(s) to make disbursements for the

% The direct costs of producing or airing electioneering
communications are defined as the costs charged by a
vendor, such as studio rental time, staff salaries, costs of
video or audio recording media and talent, or the cost of
airtime on broadcast, cable and satellite radio and television
stations, studio time, material costs and the charges for a
broker to purchase the airtime. 11 CFR 104.20(a)(2).
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direct costs of airing one or more electioneering
communication aggregating in excess of $10,000
since the most recent disclosure date. 11 CFR
104.20(a)(1)(i)-

Disbursements made at any time for the direct
costs of producing or airing the publicly-distributed
electioneering communication, or other unreported
electioneering communications, count toward the
threshold. However, costs already reported for earlier
electioneering communications are not included.

Each statement must disclose:

* The identification of the person who made the dis-
bursement, or who executed a contract to make a
disbursement, and the person’s principal place of
business if the person is not an individual;

* The identification of any person sharing or exercising
direction or control® over the activities of the person
who made the disbursement or executed the con-
tract;

* The identification of the custodian of books and ac-
counts from which the disbursements were made;

* The amount of each disbursement or amount obli-
gated in excess of $200 during the period covered
by the statement, the date of the transaction and the
person who received the funds;

* All clearly-identified candidates referred to in the
electioneering communication and the elections in
which they are candidates;

* The disclosure date; and

* The name and address of each donor who, since the
first day of the preceding calendar year, has donated
in the aggregate $1,000 or more to the person mak-
ing the disbursements, or to the separate segre-
gated bank account if the disbursements were paid
exclusively from that bank account. 11 CFR
104.20(c).

34 Persons sharing or exercising direction or control
means officers, directors, executive directors or their
equivalent, partners and, in the case of unincorporated
organizations, owners of the entity or person making the
disbursement for the electioneering communication. 11 CFR
104.20(a)(3).
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Filing Frequency for House and Senate
Committees and National Party Committees

House and Senate Candidates. The BCRA re-
quires that all principal campaign committees of
House and Senate candidates file quarterly in non-
election years as well as in election years. 2 U.S.C.
§434(a)(2)(B). As a result, House and Senate cam-
paign committees may no longer file on a semi-annual
basis during non-election years. 11 CFR 104.5(a).

National party committees. Under the BCRA, na-
tional party committees must file on a monthly basis in
all years. 2 U.S.C. §434(a)(4)(B). Thus, under the
new regulations a national committee of a political
party, including a national Congressional campaign
committee, must always file monthly and may no
longer file on a quarterly basis in election years and
semi-annually in non-election years. 11 CFR
104.5(c)(4).

Funds for Party Office Buildings

Commission regulations on nonfederal funds (or
“soft money”) provide that donations used by a state,
district or local party committee for the purchase or
construction of an office building are subject to state
law if they are donated to a nonfederal account. How-
ever, if funds or things of value are contributed to or
used by the party’s federal account to buy or build an
office building, then the amounts donated are contri-
butions. 11 CFR 300.12 and 300.35. The new rules
clarify that any funds or things of value received by a
federal account and used for the purchase or con-
struction of an office facility, regardless of any specific
contributor designation, are contributions and not
treated any differently from other funds or goods do-
nated to the federal account. 11 CFR 104.3(g).

Millionaires’ Amendment

On December 19, 2002, the Commission approved
interim final rules that increase individual contribution
limits and coordinated party expenditure limits for
certain candidates running against self-financed op-
ponents. The rules address:
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* Monetary thresholds that trigger the increased indi-
vidual contribution and coordinated party expendi-
ture limits;

* Computation formulas used to determine the appli-
cation of the increased limits;

* The specific amounts of the increases in individual
contribution limits;

* New reporting and notification requirements; and

* Repayment restrictions for personal loans from the
candidate.

Threshold Amounts

The provisions of the BCRA’s Millionaires’ Amend-
ment increase the individual contribution and coordi-
nated party expenditure limits for House and Senate
candidates whose opponents’ personal spending
exceeds their own by more than certain threshold
amounts. The difference between the candidates’
expenditures of personal funds can be reduced by a
disparity in other campaign fundraising. The threshold
amounts for House and Senate candidates differ. For
House candidates, the threshold amount is $350,000;
for Senate candidates, it is two times the sum of
$150,000 plus an amount equal to the voting age
population of the state in question multiplied by
$0.04.%

Opposition Personal Funds Amount

As noted above, opposition personal spending that
exceeds the threshold amounts does not by itself
trigger increased contribution limits. The regulations
also take into account expenditures from the personal
funds of the candidate seeking increased limits under
the Millionaires’ Amendment as well as fundraising by
the campaigns.

Campaigns must use the appropriate “opposition
personal funds amount” formula to determine whether
an opposing candidate has spent sufficient personal
funds in comparison to the amounts raised by the
campaigns to trigger increased contribution and coor-
dinated party expenditure limits. The opposition per-
sonal funds formula takes half the difference between
the gross receipts of the candidate and the gross

% Differently formulated: Two times $150,000 + (.04 x
(voting age population)) = Senate threshold.
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receipts of the opponent and subtracts that from the
amount by which the opponent is outspending the
candidate using their personal funds.®*® Hence, a can-
didate with a significant fundraising advantage over a
self-financed opponent might not receive an in-
creased contribution limit. In this way, the new rules
avoid giving increased contribution limits to candi-
dates whose campaigns have a significant fundraising
advantage over their opponents.

Increased Contribution Limits

When a House candidate’s opposition personal

funds amount exceeds the $350,000 threshold:

* The contribution limits for the candidate triple; and

* The national and state party committees may make
coordinated expenditures on behalf of the candidate
that are not subject to the usual 2 U.S.C. §441a(d)
limits.

For Senate candidates, the extent to which a
candidate’s opposition personal funds amount ex-
ceeds the threshold determines the amount of the
increase in contribution limits. If it exceeds:

* Twice the threshold,? then the contribution limits for
the candidate are tripled;

% Depending on the date of computation, the formula is
eithera—b;a—b - ((c—d)/2); or a—b — ((e —f)/2), where:
e g = opponent’s personal funds

spending;
e b = candidate’s personal funds

spending;
e ¢ = candidate’s receipts

(contributions not from candidate);
e d = opponent’s receipts (contributions

not from opponent);
e e = candidate’s receipts

(contributions not from candidate);
e f= opponent’s receipts (contributions

not from opponent).
The values for ¢ and d are determined on June 30 of the
year before the election (report due on July 15), and the
values for e and f are determined on December 31 of the
year before the election (year-end report due on January
31). Prior to July 16 of the year before the election, values
for ¢, d, e, and fare not included in the equations, and the
“opposition personal funds amount” formula is a — b.

37$300,00 + ($0.08 x VAP).


https://funds.36

102

¢ Four times the threshold,® then the contribution
limits for the candidate are raised six-fold;

¢ Ten times the threshold,?® then the contribution limits
for the candidate are raised six-fold, and the national
and state party committees may make unlimited
coordinated expenditures on the candidate’s behalf.

Avoiding Excessive Contributions Under the
Increased Limits

Campaigns that accept contributions under the
increased limits must continually monitor the opposi-
tion personal funds amount to ensure their continued
eligibility for the increased limits and to make sure
that they have not accepted excessive contributions.
Similarly, national and state party committees must
monitor the opposition personal funds amount for
campaigns in which they are making coordinated
party expenditures in excess of the regular coordi-
nated party expenditure limits (at 11 CFR 109.32(b)).

Senate candidates (and their authorized commit-
tees) must not accept and national and state party
committees making coordinated party expenditures
on behalf of Senate candidates must not make any
contribution or coordinated party expenditure that
causes the aggregate contributions accepted and
coordinated party expenditures made under the in-
creased limits to be greater than 110 percent of the
opposition personal funds amount.

Similarly, House candidates (and their authorized
committees) must not accept and national and state
party committees making coordinated party expendi-
tures on behalf of House candidates must not make
any contribution or coordinated party expenditure that
causes the aggregate contributions accepted and
coordinated party expenditures made under the in-
creased limits to be greater than 100 percent of the
opposition personal funds amount.

Reporting and Notification
In order to facilitate this continual monitoring of
fundraising and personal spending by candidates and

3$600,000 + ($0.16 x VAP).
%$1,500,000 + ($0.40 x VAP).
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party committees, new reporting and notification re-
quirements have been added to the regulations.

At the outset, candidates must declare on their
Statement of Candidacy (FEC Form 2) the amount by
which their personal spending on the campaign will
exceed the applicable threshold amount. 11 CFR
101.1(a). Also, to facilitate opposition personal funds
calculations, by July 15 of the year before the election
and January 31 of the year in which the election takes
place, each principal campaign committee must file a
report disclosing the aggregate gross receipts for the
primary and general elections, and the candidate’s
aggregate contributions from personal funds for the
primary and general elections (FEC Form 3Z-1). 11
CFR 104.19.

Additionally, a Senate candidate’s principal cam-
paign committee must notify the Secretary of the Sen-
ate, the Commission and each opposing candidate
within 24 hours when the candidate makes an expen-
diture from personal funds that aggregates in excess
of the threshold (FEC Form 10). 11 CFR 400.21(a). A
House candidate’s principal campaign committee
must notify the Commission, each opposing candidate
and the national party committee of each opposing
candidate within 24 hours when the candidate makes
an expenditure from personal funds that aggregates
in excess of the threshold (FEC Form 10). 11 CFR
400.21(b).

From that time on, the committee must also notify
all of the above-listed entities within 24 hours when-
ever the candidate makes an additional expenditure
from personal funds in excess of $10,000. 11 CFR
400.22. Both the initial and additional notifications
must be made by faxing or e-mailing a copy of FEC
Form 10 to all of the entities mentioned above.*® 11
CFR 400.24.

Within 24 hours after they become eligible, candi-
dates who qualify for increased coordinated party
expenditure limits (or their principal campaign commit-

40 Note that, for Senate candidates, the original Form 10
will be filed with the Secretary of the Senate in the manner
that all forms are normally filed. Similarly, for House candi-
dates, the original Form 10 will be filed electronically with
the Commission.
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tees) must file FEC Form 11 to inform their national
and state party committees and the Commission of
the opposition personal funds amount.

National or state political party committees that
make coordinated expenditures on behalf of a candi-
date whose limits have been raised must notify the
Commission and the candidate on whose behalf the
expenditure is made within 24 hours, using Schedule
F. 11 CFR 400.30(c)(2).

Senate candidates operating under the increased
limits (or their principal campaign committees) must
file FEC Form 12 within 24 hours after the aggregate
amount of contributions accepted and coordinated
party expenditures made under the increased limits
reaches 110 percent of the opposition personal funds
amount.

House candidates operating under the increased
limits (or their principal campaign committees) must
file FEC Form 12 within 24 hours after the aggregate
amount of contributions accepted and coordinated
party expenditures made under the increased limits
reaches 100 percent of the opposition personal funds
amount.

Repayment of Personal Loans from Candidate

Apart from the calculations and disclosure require-
ments surrounding the increased contribution limits,
the new rules also restrict the repayment of loans
made by the candidate to his or her committee. The
new rules apply to all candidates, without regard to
any of the Millionaires’ Amendment provisions. For
personal loans from the candidate to his or her autho-
rized committee that aggregate more than $250,000,
the following rules apply:

e The committee may use contributions to repay the
candidate for the entire amount of the loan or loans
only if those contributions were made on or before
the day of the election; and

e The committee may use contributions to repay the
candidate only up to $250,000 from contributions
made after the date of the election.

11 CFR 116.11(b).

Furthermore, if the committee uses the amount of
cash-on-hand as of the date of the election to repay
the candidate for loans in excess of $250,000, it must
do so within 20 days of the election. 11 CFR
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116.11(c). During that time, the committee must treat
the portion of candidate loans that exceed $250,000,
minus the amount of cash-on-hand as of the day after
the election, as a contribution by the candidate. 11
CFR 116.11(c).

Additional Information

These rules, and their Explanation and Justifica-
tion, were published in the January 27, 2003, Federal
Register (68 FR 3970) and are available on the FEC
web site at http://www.fec.gov/pages/bcra/
rulemakings/millionaire.htm.
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